The George Washington 
Law Review 


APRIL, 1956 


TABLE OF CONTENTS 
LEADING ARTICLES 


Licensing and Services to Licensees and Others Under the Atomic 
Energy Act of 1954 Arvin E. Upton 


The French Civil Code and Conflict of Laws: One Hundred and Fifty 
Pe NE oon colbcewcdsdbecdebasstcdsrevetveela G. R. DeLawme 


COMMENT 

Coerced Confessions of Prisoners of War 
EDITORIAL PAGE 
EDITORIAL NOTE 


RECENT CASE ANNOTATIONS 


Administrative Law—Natural Gas Act—Judicial Review of Orders 
Suspending Rates 

Constitutional Law—Judicial Review of Congressional Subcommittee 
Activities—Effect of the Rumely Case on the Determination of 2 
U.S.C. §192 Contempt 

Labor Law—Secondary Boycott—Limitations on Common Situs Picket- 
ing Under Section 8(b) (4) (A) of Labor Management Relations Act 

Patents—Sufficiency of Disclosure—Subsequent Discoveries 

Taxation—Inadequate Capitalization—Treatment of Amounts Alleged to 
Represent Indebtedness as Invested Capital 

Taxation—Prosecution for Fraud—Applicability of the Required Rec- 
ords Doctrine to Tax Records 


Taxation—Jurisdiction of Tax Court to Grant Rehearing After Entry 
of Final Decision—Availability of a Motion in the Nature of Coram ins 
BOOK REVIEW 


Framework for Atomic Energy by Herbert S. Marks and George F. 
Trowbridge Drexel Dahlke Jowrney 610 


[The editorial note in the March issue entitled “Piracy in High Places: Copyright Prob- 

lems in Government Publications” by Maurice B. Stiefel was awarded the First Prize in the 

1955 Nathan Burken Memorial Competition at The George Washington A no an Law 

Sete. It was published in the March issue through the courtesy of the American iety 
posers, Authors and Publishers. Eb.] 


© 1956, by The George Washington University 


Tuz Grorncz Wasuincton Law Review, published . . a fi. ear, October, December, 
qeneney, March, April and June. Publication office, eily Streets, "Harrisburg, 

Executive office, The ae Washin  Gniversity Washington, D. C. Subscription 
rate $5.00 per a $1.00 per number. Foreign subscri 5.50 year. Entered as 
second-class matter se coamiber “al, 1932, at the Post “" arrisburg, Pa., under the 
Act of March 3, 1879. 


If subscription is to be discontinued at expiration, notice to that effect should be sent. 
Otherwise it will be renewed automatically. This policy accords with the wishes of our 
subscribers. _New subscriptions or orders should be sent to THe Grorczk WasHINGTON 
Universiry Law Review, Washington 6, D. C. 


[i] 





Across the years of time... 


Eighty-three years ajo this Company was founded. 
It started at the bottom of the Railroad Panic of 1873. 


It went through the Sioux Indian War of 1877, the 
Spanish-American War of 1898, World War I, World 
War II and the Korean War. 


It survived the Gold Panic of 1893, the Money Panic 
of 1907, the Deflation of 1921 and the Great Depression 
of the thirties. 


It watched as the railroads first superseded the canals 
and the airways and highways then began to close in 
on the railroads. 


It saw horse-drawn carriages ive way to motor-driven 
vehicles, electricity supersede steam, electric lights take 
the place of oil lamps and radios replace the }ramo- 
phone and then sive way to the television. Now it 
observes jets and atomic power as they become part 
of our everyday lives. 


As these many changes came to pass and the country 
grew apace, so Shepard’s grew and kept its Citations 
abreast the times. Today, the Shepard publications 
are as modern as they were new in 1873. We think 
they will be as current and “indispensable” in 2056 as 
their users tell us they are in 1956. 


Shepard's Citations 
Colorado Springs 
Colorado 
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LAW DAY, 1956 


The George Washington University Law School held 
its Second Annual Law Day on March 3, 1956. Dean 
John T. Fey in expressing the aims of Law Day said: 
“This day represents a recognition of the duties of the 
Law School to the legal profession and stands as an 
annual rededication to the development of an imaginative 
and constructive program of legal education. Law Day 
serves as a reminder that only through the combined 
endeavors of faculty, students, and alumni can we realize 
full and effective professional leadership and provide 
service to the legal profession and the community.” 

This year the panel discussion subject was “The Im- 
pact of Atomic Energy on American Industry.” The 
Chairman and Moderator of the panel was the Honor- 
able Eugene M. Zuckert, former AEC Commissioner. 
Panel members included: Mr. Harold P. Green, Atomic 
Energy Information Control; Mr. Arvin E. Upton, 
Secretary of Atomic Power Development Associates, 
Inc.; and Mr. Clark C. Vogel, Assistant Director of the 
International Affairs Division of the AEC. 

In dedicating this issue of the LAW REVIEW to Law 
Day, the editors have selected Mr. Upton’s speech, “Li- 
censing and Services to Licensees and Others under the 
Atomic Energy Act of 1954,” for publication. It is felt 
that this subject will serve to introduce the legal profes- 
sion to this new area of administrative practice. In rec- 
ognition of the significant contribution of the panel and 
of those who joined in making Law Day a success this 


issue 1s dedicated. THE EDITors. 
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LICENSING AND SERVICES TO LICENSEES 
AND OTHERS UNDER THE ATOMIC 
ENERGY ACT OF 1954f 


ARVIN E. UPTON * 


The private atomic energy industry today is some- 
what in the position of a young man who has not quite 
reached the age of consent. Though it may enjoy an 
adequate allowance and a certain measure of freedom 
in satisfying its curiosity about the unknown, it still re- 
mains under the watchful and—thus far—benevolent eye 
of its legal guardian, the Atomic Energy Commission. 

Thus, anyone wishing to do business in the many areas 
of atomic energy activity must first ask himself two 
questions: What Government permission do I need? 
What Government assistance can I expect? The only 
really adequate method of answering these questions 
would be to pass out copies of the Atomic Energy Act 
and sit down. Unfortunately, the rules of proceedings 
such as these do not permit a speaker to indulge his 
natural indolence in such a logical manner. In any 
event, any resemblance between my remarks and the pro- 
visions of the Act will not, I hope, be purely coincidental. 

Government permission is not required for all kinds 
of activity. Atomic research, for example, can be car- 
ried on entirely independently of Government regulation. 

The Atomic Energy Act and the regulations issued 
under it provide three techniques of governmental per- 
mission. In the case of certain foreign activities a Com- 
mission “authorization” is required. The Commission 
itself has adopted an “‘access permit” —a term not used in 
the statute—as a basis for access to classified information, 
or Restricted Data. The most widely adopted type of 
permission, as might be expected however, is licensing. 

The licensing provisions of the Atomic Energy Act 
are complicated but they become less so if we keep in 


+ This speech was given at the Second Annual Law Day of the George 
Washington Law School. 
* Washington, D. C., Partner, LeBoeuf, Lamb & Leiby; Secretary of Atomic 
Power Development Associates, Inc. 
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mind that the basic objective is to control how, where and 
by whom special nuclear material may be used or pro- 
duced. 

Special nuclear material is a term of art in the act 
and has replaced the former phrase “fissionable mate- 
rial.” I can define it for our purposes today as meaning 
source material, for example natural uranium, the con- 
tent of which has been so refined in the proportion of a 
particular isotope as to be capable of a sustained nuclear 
chain reaction. The technicians usually speak of this 
process as “enrichment.” ‘The degree of enrichment re- 
quired may vary for different purposes and types of use. 

There are several stages of the use or production of 
special nuclear material subject to licensing. One ex- 
ample would be a facility for the separation of isotopes. 
Another would be a facility for the reprocessing of used 
material. Neither of these situations brings into play 
the full complex of licensing. We can look at the entire 
complex however if we think of a company wishing to 
build and operate an atomic reactor; to sell the heat from 
the reactor to a local electric company for power gen- 
eration; and to sell the special nuclear material produced 
in the reactor to the Government. 

In such a case the separate licenses required are: first, 
a facility license to build and operate the reactor which is 
going to utilize and produce the material; second, a 
license to acquire, possess and use source material; third, 
a license to possess and use special nuclear material; and 
fourth, a license for the individual who actually super- 
vises or manipulates the controls of the reactor. In the 
discretion of the Commission these separate licenses can 
all be granted as a single license. 

It is not enough, however, to know the activities that 
must be licensed. We will find that a choice must be 
made as to the type of facility license to seek. 

In considering this problem, Congress acknowledged 
that no type of reactor can produce power on an eco- 
nomic basis at present. Therefore, the act encourages 
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continued research and development and the construc- 
tion of reactors which lead to a demonstration of their 
practical value for industrial or commercial purposes. 
In such cases the Commission issues a license under Sec- 
tion 104b of the act, which we might call a demonstration 
license. Once practical value has been demonstrated the 
Commission makes a finding to that effect pursuant to 
section 102. Thereafter anyone desiring to construct that 
type of reactor must obtain a commercial license under 
section 103 of the act. 

Up to the present, the Commission has not determined 
any type of reactor to be of practical value. It is thus 
evident that our reactor company should seek a demon- 
onstration license under section 104. 

Let us assume that our imaginary reactor company 
builds a pilot reactor the successful operation of which 
leads to a finding that the reactor type has practical value. 
What then will happen to the demonstration license cov- 
ering the pilot reactor? Must it be converted to a com- 
mercial license? Or may it be continued as a demon- 
stration license? The answer is important because reg- 
ulatory requirements are stricter for commercial licensees. 
Furthermore, there is a limitation of forty years on the 
term of a commercial license whereas there is no limita- 
tion on the term of a demonstration license. 

In my opinion, the section 104b license should remain 
in force for its prescribed term. Any other conclusion 
suggests that Congress was willing that the pioneer licen- 
see be put in hazard as a result of the risks taken by it 
to forward reactor development. 

The difference between a commercial license and a 
demonstration license is significant also from the stand- 
point of the criteria for licensing. In the case of demon- 
stration licenses. Congress has directed the Commission 
to impose the minimum amount of regulation as will 
comply with security, health and safety considerations 
and will also be compatible with the terms of a commer- 
cial license for the same type of facility. 
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Still another distinction between a commercial license 
and a demonstration license is the preference provision 
applicable only to commercial licenses, contained in 
section 182c. This section states that the Commission— 
in issuing a commercial license for a facility for the gen- 
eration of commercial power—shall give preferred con- 
sideration to applications for facilities to be located in 
high-cost areas if there are conflicting applications “for 
a limited opportunity for such license.” Over this geo- 
graphical priority the statute imposes a further priority, 
namely, preferred consideration for any such conflicting 
application submitted by a public body or cooperative. 

What does this section mean? Grammatically, it is 
quite confusing. The key to it lies in the phrase “limited 
opportunity.” As I interpret this phrase it means “lim- 
ited availability of special nuclear material.” If this in- 
terpretation is correct, the section may present no serious 
practical problems if the future production of special 
nuclear material from both governmental and private 
facilities is as large as expected. In other words, the 
factual basis for a “limited opportunity” may simply 
never exist. 

I have mentioned some of the differing incidents of 
commercial licenses and demonstration licenses, but we 
must not forget that the law prescribes basic standards to 
be met in either case. For example, an applicant must 
establish his financial and technical qualifications and his 
reliability from the health and safety standpoint to build 
and operate a reactor. Determining financial and tech- 
nical qualifications will probably not be too difficult 
where large reactors are involved. The investment re- 
quired is so large that the willingness of a company to 
undertake such a project is a rather strong indication of 
its financial ability to construct and operate the reactor 
and pay for material consumed. Analogous considera- 
tions of size and experience will probably control find- 
ings on technical qualifications. 

Undoubtedly, the most important standards in practice 
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will be those related to health and safety considerations. 
These standards do not yet exist because the experience 
on the basis of which the standards can be formulated 
does not yet exist. The standards must be developed 
over the next few years. Until they are developed, law- 
yers must rest content with vague and generalized con- 
trols different from those encountered in their other reg- 
ulatory practice. 

A noteworthy collateral aspect of licensing is that ap- 
plicants for facility licenses will initially be granted con- 
struction permits if the application is “otherwise accept- 
able” to the Commission. Section 185 of the act provides 
that in the absence of good cause shown the permit will 
ripen into a license after construction of the facility in 
an approved manner. The proposed Commission regu- 
lations list fire, flood and similar matters as examples of 
good cause. Developmental difficulties are also included. 
In my judgment, a permit does not mean very much under 
present circumstances. The unsolved technological prob- 
lems are such that any permit must be stated in terms so 
general to be of questionable value as assuring the issu- 
ance of a subsequent facility license. 

A few of the complications I have outlined would not 
apply to facilities other than a large-scale reactor. For 
example, if George Washington University wished to 
build a small reactor for research purposes, it would seek 
a license under section 104c rather than 104b. There 
would be no problem of conversion to a commercial 
license, and the safety requirements would be much more 
measurable. 

So much for facility licensing. As I said earlier, our 
reactor company will also need a license for the use of 
source material and the use and production of special 
nuclear material. In the case of special nuclear material 
the statute itself details the principal conditions to be 
included in a license. Among these is the much-dis- 
cussed provision requiring the licensee to hold the Gov- 
ernment harmless from any claims resulting from the 
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licensee’s use or possession of the material. From the 
standpoint of the private reactor operator this provision 
is not as harmful as it looks. What will worry the op- 
erator is primary liability not derivative liability. 

The significant factor to keep in mind at this point is 
that it is not sufficient for our imaginary reactor company 
to obtain licenses for material. It must also obtain the 
material. 

At the present stage of development, we can reasonably 
assume that the reactor which our group wishes to build 
will not run without special nuclear material. Of course, 
some special nuclear material will be produced by a re- 
actor itself when placed in operation. ‘The significant 
legal factor is that the title to special nuclear material— 
whether produced in private or public facilities—vests 
in the United States so long as the material continues to 
exist. How is our reactor group to assure itself of a 
stable supply of this material over a long period to war- 
rant its large capital investment in a reactor? 

The statute is not very helpful on this question. As 
the first step, the President makes an annual general allo- 
cation of special nuclear material for peaceful purposes. 
The President’s allocation is not a commitment. 

Moreover, there is question whether the Commission 
itself has power to make any commitment of a contractual 
nature for the supply of special nuclear material. It is 
true that section 53a of the act, authorizing the Commis- 
sion to license the possession and use of special nuclear 
material, also empowers it to make such material “avail- 
able” for the period of the license. In apparent reliance 
upon this provision, the Commission’s regulations provide 
for an “allocation” of special nuclear material at the time 
a construction permit or facility license is issued. How 
binding is this allocation? The difficulty is that section 
161n of the act—which permits the Commission to make 
long-term agreements to sell source material—expressly 
denies similar authority for the distribution of special 
nuclear material. Thus, one could argue that the Com- 
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mission’s assurances would be meaningless and that the 
licensee would not have any legal remedy if the Com- 
mission failed to honor its assurances. 

Our reactor company would still have no absolute as- 
surance that it would receive the special nuclear material 
which it requires for the period of licensed operation 
even if a long-term commitment were enforceable. Sec- 
tion 108 of the act authorizes the recapture by the Com- 
mission of special nuclear material in the event of war 
or national emergency declared by Congress. Just com- 
pensation in such case would have to be paid, but the 
award would probably not take into account the business 
losses involved. 

While the problem of availability of special nuclear 
material is a matter of concern to lawyers, there is evi- 
dence that it may not be of serious practical consequence. 
In recent months there have been clear indications that 
there would be enough material for all prospective licen- 
sees. The most recent indication is the announcement 
last week that the President had allocated 20,000 kilo- 
grams of uranium for domestic programs. 

Its position as owner of all special nuclear material 
automatically places the Commission in a “service” status 
relative to a licensee since the Commission must both fur- 
nish the material used and acquire the material produced. 
A similar relationship will probably exist for several 
years with respect to the supply of source material. Un- 
like special nuclear material, source material is capable 
of private ownership, and in principle at least a licensee 
ought to be able to secure long-term commitments for 
source material from private organizations. In fact, 
however, only the Commission is probably in a position 
to make long-term commitments at the present time. 

A further fact is that only the Commission now has the 
facilities to perform many of the jobs incident to the 
utilization of special nuclear material. There are pres- 
ently no private reprocessing facilities. The enrichment 
technique necessary to form special nuclear material from 
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source material can at present be accomplished only in 
Commission-owned facilities. This is also true of fuel 
element fabrication. Much of the equipment required 
for research testing is available only through the Com- 
mission. 

In recognition of all these facts Congress included in 
the Atomic Energy Act several authorizations for the 
Commission to provide services and assistance to a fledg- 
ling industry. 

Under section 161m of the act the Commission may 
enter into agreements with licensees to provide reprocess- 
ing and similar services and to sell or lease material other 
than special nuclear material. Under section 33 the Com- 
mission may perform research work for others where pri- 
vate facilities are inadequate; on February 9, 1956, 
Chairman Strauss announced that this authority would be 
exercised. Section 31 of the act grants broad authority 
for arrangements to stimulate research and development. 
This section is the chief legal basis for the Commission’s 
Power Demonstration Program through which the Com- 
mission provides assistance to reactor projects considered 
on a selective basis. The Commission may under certain 
circumstances waive or reduce charges for the use of 
special nuclear material and source material. Also, the 
dissemination of information can be a very useful means 
of Commission assistance to industry. 

These authorizations are discretionary rather than 
mandatory, and there has been some criticism of the Com- 
mission for its slowness in deciding to what extent it will 
use its authority. 

One can sympathize with the Commission’s dilemma. 
Take reprocessing as an example. If, on the one hand, 
the Commission gives long-term commitments for re- 
processing at attractive rates, it may slay in embryo a yet 
unborn private reprocessing industry. On the other hand, 
if it does not give such commitments it may seriously 
delay the development of reactors. A company will not 
be eager to construct an expensive reactor facility with- 
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out being assured that the reprocessing of materials can 
be handled. On this whole problem the Commission’s 
hesitation has led to inferences that it is trying to have the 
best of both possible worlds by offering the services but 
at prices either so high or so flexible as to make the serv- 
ices resemble a gift from the Greeks. 

I have lumped all these services together, but we should 
remember that either because of the law or Commission 
policy they are not available equally to all persons en- 
gaged in atomic energy activity. The benefits of the 
Power Demonstration Program, for example, are not 
available to mere licensees. In general, it may be said 
that many of the benefits of these services will not be 
available to holders of commercial licenses under sec- 
tion 103. 

From the standpoint of a licensee the important point 
to remember is that he is not entitled as a matter of right 
to any services from the Commission. Securing these 
services and a supply of special nuclear material are mat- 
ters of negotiation. Legally, they are independent of 
the licensing process, and unless pursued simultaneously 
the holder of a license may find himself in the embar- 
rassing position of a man who has bought a gun but for- 
got to purchase the ammunition. 

In closing I would like to touch briefly upon some pro- 
visions of the act and regulations about revocation of 
licenses. 

Section 186 is the relevant statutory provision. Among 
other things it provides for revocation of a license for 
failure to observe any of the terms and provisions of the 
act or “of any regulation of the Commission.” The in- 
teresting question here is whether this language includes 
regulations issued after the issuance of the license. On 
this point, section 183d would seem to imply that while li- 
censes are subject to the hazard of a change in the act, 
they are not subject to the hazard of a change in regula- 
tions without a change in the act. 
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On the other hand, section 187 indicates that license 
terms are subject to modification by subsequent regula- 
tions; one would then argue that failure to observe terms 
as thus modified would subject the licensee to revocation 
proceedings. ‘This section was the subject of some in- 
conclusive discussion during the hearings on the statute. 
The regulations do not clarify this question although it 
is noteworthy that in the regulation on licensing of special 
nuclear material the Commission expressly reserves the 
right (Sec. 70.32(b) ) to incorporate additional conditions 
and requirements relative to health, safety and security. 

Procedurally, license revocation proceedings by the 
Atomic Energy Commission are subject to the Adminis- 
trative Procedure Act, as are all other agency actions as 
that term is defined in the Administrative Procedure Act. 
Moreover, section 189a of the Atomic Energy Act re- 
quires a hearing on request in any proceeding for the 
grant, suspension, modification, amendment or revoca- 
tion of a license, thereby bringing into operation the 
provisions of the Administrative Procedure Act relating 
to hearings. The regulations carry out this statutory 
mandate on hearings. 

I have not mentioned all of the licensing aspects of the 
Atomic Energy Act. It is not easy to segregate the im- 
portant from the unimportant provisions because of the 
character of the regulatory system involved. Usually, 
regulation is a response to the size, practices or charac- 
teristics of an existing and often matured industry. In 
the case of atomic energy, however, the industry and the 
regulatory process were born together, and no one can 
say whether the problems predicted in the regulatory pat- 
tern will be the problems most significant when the in- 
dustry reaches maturity. Even the past year is strewn 
with the dead hulks of once lively issues. The availa- 
bility of special nuclear material may fall into this cate- 
gory. So may the question of indemnification of the Gov- 
ernment I have already mentioned. 
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The Commission’s service functions and its ownership 
of special nuclear material strikingly illustrate its pecu- 
liar and, perhaps, unique status. It is certainly undesir- 
able for the same Governmental organization to regulate 
an activity and also to act as the bargaining agent for the 
services and the owner’s agent for the material that to- 
gether make the regulated activity possible. The Com- 
mission’s Fabian policy on services may indicate that the 
Commission does not intend to use its dominant position 
as bargaining agent to impose regulatory requirements 
otherwise improper. This kind of optimistic conclusion, 
however, is dependent upon the Commission’s good-will 
alone and therefore is small consolation to lawyers accus- 
tomed to asserting their clients’ rights and not merely ne- 
gotiating their privileges. 

Atomic energy licensing poses some unusual problems 
for lawyers. We have learned to adjust ourselves to the 
flexibility of administrative law, and part of its terminol- 
ogy, such as “public convenience and necessity,” has ac- 
quired meaning through experience. Many of these 
accepted terms, however, have not been transported into 
the field of atomic energy regulation. Moreover, the 
basis for regulation is novel. The 1954 Statute is sweep- 
ing in scope, and the legislative history is not helpful in 
clearing up ambiguities. Members of Congress were so 
preoccupied with the Dixon-Yates controversy and patent 
rights that they failed to explore some of the important 
substantive provisions of the law. Lawyers will not find 
it easy to advise their clients that definite courses of ac- 
tion can be taken, that precise remedies are available or 
that the trend of regulatory events can be predicted. It 
will be interesting to see whether our profession, tradi- 
tion-oriented as it is, can match the flexibility and re- 
sourcefulness of the scientist and engineer in piercing the 
technological barriers involved. 





THE FRENCH CIVIL CODE AND CONFLICT 
OF LAWS: ONE HUNDRED AND 
FIFTY YEARS AFTER 


G. R. DELAUME * 


The French Civil Code of 1804, considered generally 
as a cornerstone of the history of modern codification, is, 
ironically enough, of little assistance in the solution of 
problems involving conflict of laws. In this field much 
has been left to customary law and to judicial develop- 
ment. Although statutes have from time to time been 
enacted to meet specific problems, the French rules of 
conflict of laws are usually found outside the Civil Code 
in the customary rules which obtained before the Code, 
or as they have been developed subsequently. 

There have been several, varying explanations for the 
deficiency of the Code in the field of conflict of laws. 
Possibly the two major reasons why the drafters of the 
Code neglected this branch of the law are the following: 
prior to 1804, rules of conflict of laws had progressively 
developed with a view to solving conflicts among the 
respective customs obtaining in the Provinces of the 
otherwise politically united French Kingdom.’ Since 
the Civil Code was intended to bring to the French peo- 
ple uniformity of legislation throughout the country, it 
is not unlikely that the drafters of the Code felt little 
need for elaborate provisions on a subject in which in- 
terest had disappeared within France. The other reason 
may be that time was not ripe for codification in a field 
where so many controversies existed.” 


* Attorney, office of the General Counsel, International Bank for Reconstruc- 
tion and Development; formerly Counselor, Legal Department, Interna tional 
Monetary Fund; Chargé de Cours des Facultés de — France. The views 
expressed in this : per are those of the author and not necessarily those of 
the Euateetioen for a and 

1See Larné, IntRopuction A w’Erupe pu Drorr INTERNATIONAL Privé 
(2 vol. 1888-1892) esate ret DetauME, Les Conruits pes Lois A 
LA VEILLE pu Cope Civm, (1947) (hereinafter Conruits), and Les ConFr.its 
pes Lois A LA VEILLE pu Cong Crvit pans LEs Trairés Dretomatigues (1948) 
(hereinafter Conrurts, Traités); Yntema, The Historic Bases of Private 
International Law, 2 Am. J. Comp. L. 297 (195 3). 

2 See Lainé, La Rédaction du Code Civil et le —-* fe go 
Matiére de Droit International Privé, Rev. 21, 443, (1908) ; [ Neovee, 
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Whatever the explanation for the paucity of Code pro- 
visions dealing with conflict of laws, those which do exist 
reflect the political climate of nationalism prevalent dur- 
ing the period of the French revolution. It is this fact 
which explains the importance given by the drafters of 
the Code to nationality as a factor in the solution of con- 
flict of laws problems. 

In this respect, however, a word of caution is necessary 
for the importance of nationality in the French conflict 
of laws field has sometimes been overestimated. Because 
of the limited scope of the French codification in this 
field,* most of the rules have been inherited from the 
pre-Code law. Since nationality as a factor of determ- 
ination was a concept foreign to the French scholars of 
the eighteenth century, it follows that in those un- 
codified branches of conflict of laws, such as successions, 
donations and contracts, factors other than nationality are 
ordinarily decisive. Furthermore, modern doctrines such 
as renvoi, public policy and characterization have con- 
tributed extensively to limiting the application of the 
national law in those areas of law where such application 
was prescribed by the Civil Code. 

In France, therefore, customary law has not only sur- 
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8 Crvit Cone, arts. 3, 14, 15, 47, 48, 93, 170, 999, 2123 and 2128. Articles 11, 
13 and 16 of the Civit Cope dealt respectively with the conditions of aliens 
in general, the acquisition of a French domicile by an alien, and security for 
costs. Except for article 13 which shall be mentioned in connection with 
domicile in the conflict of laws, this paper will not deal with any matter con- 
cerning the situation of aliens in France. See DELAUME, AMERICAN-FRENCH 
PrivaATE INTERNATIONAL Law 24. (Bi-LaTERAL StupIEs IN PRIVATE INTER- 
NATIONAL Law, No. 2 (Col. U. 1953) hereinafter AmEerIcAN-Frencu P.I.L.). 
Problems related to the acquisition and the loss of French nationality, formerly 
governed by arts. 8, 9, 10 and 12 Civ. Code, are now subject to modern statutes 
which have not been incorporated into the Civil Code. See Detaume, AMER- 
ICAN-FrENCH P.I.L. 12. Certain conflict of laws provisions are also found 
in the Cope or Crvm, Procepure, art. 546, and the Cope or CriMINAL PROCEDURE, 
arts. 5 and 7; see Delaume, Jurisdiction over Crimes Committed Abroad: 
French and American Law, 21 Gro. Wasu. L. Rev. 173 (1952). Material on 
the French conflict of laws in the English language may also be found in 
Lorenzen, The French Rules of the Conflict of Laws, 36 Yate L. J. 731 (1927), 
37 Id. 849 (1928), 38 Id. 165 (1929). This article should be used with caution 
for it is now outdated in several respects. On the Draft of a Codification of 
the French Conflict of Laws, prepared by the Commission for the Reform of 
the Civil Code, see K. H. Nadelmann and A. von Mehren, Codification of 
French Conflicts Law (hereinafter Codification), 1 Am. J. Comp. L. 404 (1952). 
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vived the trial of codification,* but in so doing it has 
caused a spectacular and modern judicial development 
which to a large extent has modified the characteristics of 
the statutory law. Exclusive of the scant provisions of 
the Civil Code which are dominated by the concept of 
nationality, the French conflict rules are rooted in the 
doctrine of territoriality which flourished at the end of 
the eighteenth century. This early origin of these rules 
has not, however, made them immune to modern judicial 
improvement. 

The coexistence in France of both statutory and cus- 
tomary rules of conflict of laws, each inspired by different 
ideologies, adds interest to the study of the development 
of these rules in the past one hundred and fifty years. 


THE STATUTORY LAW OF CONFLICT OF LAWS 


The French statutory law involving conflict of laws 
is found in the Civil Code and in implementing statutes. 
The latter, with a few exceptions, have not been incor- 
porated into the Code. They concern such matters as 
the jurisdiction of French courts,’ patents,° copyrights," 
collision at sea.* In addition it should be borne in mind 
that France is a party to a number of treaties which often 
provide specific rules regarding conflict of laws.° A 
survey of these provisions would exceed the scope of this 


4That customary law still obtains in France results abundantly from the 
final article of the Draft of a Codification of the French Conflict of Laws, 
reading as follows: 
+ 


“Art. 115. The following provisions of law are repealed: ‘. . . and gen- 
erally, all provisions contr to the present law whether they result from a 
provision of written law or from custom.’ 


po re " egan and A. von Mehren, Codification, I Am. J. Comp. L. 404, 

5 Law of July 11, 1934, and Decree Law of Oct. 30, 1935, concerning the 
jurisdiction of French courts over foreign corpermtaam, See Delaume, Les 
Conflits de Juridictions en Matiére des Sociétés, J.C.P., I, 849 (1950). 

6 Law of July 5, 1844. See IV Nisovet, TraiTré 714 (1947). 

7 Decree Law of March 28, 1852. See IV Nreover, Trarré 728 

8 CopE or COMMERCE, art. 407 (7) (as amended). 

® See e.g., the Union of Paris of March 20, 1883, on patents and trade marks; 
the Union of Bern of Sept. 6, 1886, on copyrights ; the Geneva conventions of 
June 7, 1930, on bills of exchange and "ly 1, | notes, and of April 13, 1931, 
on cheques ; the Hague Convention of Jul 905, on Civil Procedure ; the 
Geneva conventions of Sept. 24, 1923, and 1927, on arbitral awards, etc. 
See PLAIsANT, Les R&GLES DE ConFur DE = DANs Les TraiTés (1946). 
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paper which is limited to an analysis of the Civil Code 
and its judicial interpretation. 

The provision of the Civil Code most frequently cited 
in judicial decisions is article 3. The first paragraph of 
this provision subjects aliens in France to police regu- 
lations, an expression which must be taken in a broad 
sense since it includes such matters as torts,*” workmen’s 
compensation and publication or recording of legal in- 
struments in general.” 


The second paragraph of the same article which pro- 
vides that French law is applicable to immovables 
located in France, has been construed as an illustration 
of the general rule that the /ex rei sitae applies in respect 
to immovable property.” This rule has been extended 
to movable property.** Lacking any provision in the 
Code on the law applicable to intangibles French courts 
hold generally that choses in action are governed by the 
law of the debtor’s domicile.* Negotiable instruments 


10 French law is applicable to torts committed in France. See e.g., Cass. Feb. 
15, 1905, The Stokesley S.S. Co. v. Compagnie Générale Trans-atlantique, S. 
1905.1.209. Conversely, the foreign lex loci delicti is applicable to torts com- 
mitted in a foreign country, Cass. May 25, 1948, Lautour v. Guiraud, S. 1949. 
1.21, D. 1948, 357, Rev. 1949, 89. 

11 See IV Nusovet, Traité 24 et seq.; BatiFrot, Trair— ELEMENTAIRE DE 
Droit INTERNATIONAL Privé 557 (1949) (hereinafter Trarré); Leresours- 
PIGEONNIERE, Précis p—E Droir INTERNATIONAL Prive 235 (6th ed. 1954) (here- 
inafter Précis). 

12 The rule is limited in several respects. Thus, a distinction must be made 
between matters concerning the property regime in respect of which the rule 
is unchallenged, and matters of contract, as to which the lex contractus governs. 
Article 2128 Crv. Cope provides that no lien or mortgage can be created on a 
French immovable except in accordance with the formal requirements of the 
French law. 

18 This rule is also limited in scope. It applies only to movables considered 
individually (ut singuli). In respect to the distribution of a movable estate, 
the law of the last domicile of the decedent is applicable, according to the 
maxim mobilia sequuntur personam. With regard to marital property, the law 
applicable to the relations of the spouses is applicable to movable property that 
they own, wherever located. See Delaume, Marital Property and the American- 
French Conflict of Laws, 4 Am. J. Comp. L. 35 (1955). Also, the rule does 
not apply to certain movables such as seagoing or non-seagoing vessels and 
airplanes, which are governed by the law of the place of their registration. 
A summary of the French rules is found in articles 46-52 of the Draft of a 
Codification of the French Conflict of Laws, I Am. J. Comp. L. 404, 423 (1952). 
See also IV Nisovet, Trarré 197; Batirror, Trarté 504. 

14TV Nisovet, Trairé 665; Batirror, Trairé 540. A recent judgment of 
the Supreme Court (Cass. Jan. 31, 1950, Banque Internationale de Commerce 
de Petrograd v. Bergens Privatbank, Rev. 1950, 415, S. 1950.1.121, D. 1950, 
261, J.C.P. 1950, II, 5541) has held, however, that choses in action are gov- 
erned by their proper law which may not coincide with the law of the debtor’s 
domicile. See also Nimes Dec. 7, 1949, Benoit v. Bloch, Rev. 1950, 620. 
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payable to bearer or to order are ordinarily governed by 
the law of the place where the instrument is located at 
the time of the transaction.” Registered securities are, 
however, governed by the law of the place where the 
register is kept, which usually results in the application 
of the law of the place where the issuing corporation is 
incorporated or has appointed a fiscal agent.** Mention 
should also be made of a particular kind of movable, in- 
cluding both tangibles and intangibles, which is called 
the fonds de commerce or commercial enterprise. In- 
cluded are both the movables necessary to the conduct of 
the enterprise and intangibles such as leases and good- 
will.” Such enterprises considered as a whole are gov- 
erned by the law of the place where the business is carried 
on and where the enterprise can be deemed to have its 
permanent situs.” 

The third paragraph of article 3 provides, in substance, 
that the personal status and capacity of Frenchmen is 
governed by their national law no matter where they may 
reside. In 1804 this rule constituted a radical change 
from the pre-Code system under which the law of the 
domicile was applicable to matters of personal status and 
generally, although not exclusively, to capacity.” The 
new rule formulated by article 3, para. 3 of the Code has 
been subjected to extensive interpretation although it has 
undergone increasing limitation in modern times. 

Although the rule in article 3 referred to Frenchmen 


15TV Nusovet, Trairé 688; Batirrot, Trarré 547; Draft of a Codific 
of French Conflict of Laws, Art. 47, I Am. J. Comp. L. 404, 423 C52). i 
respect to bills and notes, and cheques, regard should also be had to the 
Conventions of 1930 and 1931, in the relations between France and other parties 
to the Conventions. 

16 See note 15 supra. 

17 The nature of the property included in the French notion of fonds de 
commerce may be ay ys compared with the property which under the Anglo- 
Saxon concept ee: subject to a floating charge. 

18 Cass. Nov. 9, 1891, Veil-Picard v. Enregistrement, S. 1892.1.209; Jan. 5, 
1909, Walfard v. ’Enregistrement, Rev. 1909, 208, Clunet 1912, 515. "See also 
the opinion of the Minister of Finance in Rev. 1950, 109; IV Nivover, TRAITE 
628 et seq.; Batirrot, Traité 538; Draft of a C odification of French Conflict 
of Law, art. 48, I Am. J. Comp. L. ” 404, 423 (1952). 

19 In respect to capacity, the lex loci contractus or the lex rei sitae had some- 
times been preferred to the law of the domicile, —s upon the subject 
matter of the transaction. See Detaume, ConFiirs 203 
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only, the courts had no difficulty in extending its scope 
to aliens, and it can be stated generally that in matters of 
status and capacity the national law of the parties, either 
French or foreign, governs. 

This rule operates without difficulty when all the 
parties have the same nationality. Thus the national law 
of the parties is applicable to domestic relations in gen- 
eral, and to capacity to contract or to make a will.” 
When the parties do not have the same nationality, diffi- 
culties arise, and the decisions are in conflict. Some 
divorce judgments apply the law of the domicile of the 
parties,” others the national law of each party.” Legit- 
imacy is generally governed by the national law of the 
father,” whereas in illegitimacy cases the law of the ille- 
gitimate child is ordinarily applicable.* Finally, the 
lex loci celebrationits has sometimes been applied to ca- 
pacity to marry,” and the /ex loci contractus to capacity 
to contract.” 

In recent decades there has been an increasing tendency 
to distinguish between cases in which the parties have 
different foreign nationalities and cases in which one of 

20Cases are numberless. See references to cases under the headings of 
Adoption, Contracts, Divorce, Filiation, Marriage, Puissance Paternelle, Suc- 
cessions, Tutelle des Mineurs, in De LAPRADELLE and Nrsovet, REPERTOIRE DE 
Droir INTERNATIONAL, (1928-1931 and Supplément 1934) (hereinafter Réper- 
TorrE). As to the meaning of “national” law as applied to citizens of a com- 


err 44 a7, nations or of a federal state see DELAUME, AMERICAN-FRENCH 

21 See e.g., Trib. Civ. Seine No. 29, 1904, Czaikonski v. Czaikonski, Rev. 1905, 
671, Clunet 1905, 187; March 29, 1928, Alandi v. Alandi Rev. 1908, 644; 
March 31, 1928, Gardiner v. Gardiner, Rev. 1930, 450. 

22 Paris Oct. 31, 1910, Galy v. Galy, Rev. 1911, 82; Rennes July 24, 1923; 
Gruyon v. Moulton, Rev. 1924, 87; jing Civ. Seine April 27, 1933, ’Epoux 
D. , Rev. 1935, 759, Clunet 1934, 900 

23 Nisover, Trairé 475 (1948) ; Batirrot, Trairé 486; Leresours- 
PIGEON NIERE, Précis 378. In respect to legitimation by subsequent marriage, 
the law governing the validity of the mai re is ae See Cass. Nov. 18, 
1947, D’Alascio, Rev. 1948, 521, S. 1948.1.17 


24’See the authors cited in the eae ag Pig “The oy is of course subject 


to public policy. See e.g., Cass. March 26, 1935, Rohmann v. Kellerhals, Rev. 
1935, 768, Clunet 1936, 309; July 20, 1936, Feyl v. Brex, Rev. 1937, 694, Clunet 
1937, 288. But see Cass. April 11, 1945, Bach v. Blankenhorn, and May 1, 1945, 
Schabel_v. Bogenschutz, 1945.1.121, Clunet 1940-45, 596, J.C.P. 1945, II, 
2895; June 10, 1947, Schoenbroich v. Fassnacht, Ss. 1948.1.97, Rev. 1948, 519, 
J.C.P. 1947, II, 3789. Renvoi may also affect the rule. See Cass. Dec. 8, 1953, 
Sommers v. Mayer, D. 1954, 167. 

25 Trib. Civ. Seine July 11, 1918, Machain Cucto v. Lopp, Clunet 1919, 286, 
Rev. 1919, 513. 

26 See note 38, infra. 





FRENCH CIVIL CODE AND CONFLICT OF LAWS 505 


them is a foreign citizen and the other a French national. 
As to the former the rules outlined in the preceding 
paragraph are still applicable. In the second instance, 
where a family relationship involves an alien and a 
French citizen, there is a trend towards applying French 
law to both parties. The leading case in this field is that 
of Ferrari v. Ferrari” in which the Cour de Cassation 
held that a French woman could be divorced from her 
Italian husband although Italian law prohibited divorce. 
Since then similar judgments have been rendered in re- 
spect to marriage,” legitimacy and illegitimacy.” The 
doctrinal approach to these cases is far from being unan- 
imous,” and the courts have sometimes been accused of 
an excessive chauvinism. This objection appears unjus- 
tified since the courts have also applied French law in 
cases where the application of the national law of the 
foreign party would have been more advantageous to the 
French litigant." Such cases show that French law is 
not applied arbitrarily so as to favor the French party 
and to disregard the rights of his alien opponent, but is 
applied objectively regardless of whether its application 
is advantageous or detrimental to the French party. It 
is not surprising, therefore, that the Draft of a Codifica- 


27 Cass. July 6, 1922, Rev. 1922-23, 444, S. 1933.1.5, Clunet Ba 5. Followed, 
Cass. May 7, 1928, Giglio v. Giglio, S. 1929.1.9, Rev. . 1928, 647. Similar hold- 


ings had already pravenad in respect to guardianshi at the end of the XIXth 
century. See Delaume, L’Influence de la ear dianahip Frangaise sur la Solution 
des Conflits des Lois en Matiére de Droit des Personnes, Rev. 5, 15, 1949. 
See, however, Cass. April 17, 1953, Riviére v. Roumiantzeff, (dictum) Rev. 
1953, 412, *Clunet 1953, 860. More on this case in the following text. 

28 Cass. Jan. 8, 1930, Degas v. a ea Feb. 25, 1947, Ghattas 

v. Breage Rev. "1947, "444, S. 1947.1: , D. 1947, 1 

cnn ask & Waa Tee a ees Te i aa 1938, 
487, D. 1939.1.17, and gh, a 7 Dec. 20, 1943, S. 1944.1.60, D. 1944, 105; 
Dec. 5, 1949, V.. P. 1950, II, 5287. 

30 See among recent articles, ae op. cit. supra note 27, and Les Con- 
flits des Lois et de Juridiction en Matiére de Divorce, de Sé de Corps 
et de Nullité de Mariage en Droit Frangais, Revur H NIQUE DE Droit 
Pep rg — 261 ys 1); Savatier, Conflit entre la Loi Nationale de PEnfant 

Nationale ere ow de la mére en Matiére de Filiation, Cuunet 
Ss 6 (1981) Pallard, La Filiation Lp reo en Droit International Privé 
623 (1952), and 61, 329 (1953) 

wo e.g., Cass. April 1, 1930, Molinari v. Gilabert, 

Rey. 1930, 293. See also Paris April 24, 1926, Bouly i Mabel 
Bailey, Ciunet 1927 Rev. 1 67; Trib. Civ. Seine Nov. 17, 1926, 
Archdeacon v. Sevoli, Ch Clunet 1928, 404. 
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tion of the French Conflict of Laws, codifies French law 
as summarized above.” 

Various exceptions limit the scope of the general rule 
that the national law governs questions of status and 
capacity. Public policy may prohibit the application 
of the foreign law involved. For instance, French courts 
consistently have held that foreign statutes allowing an 
action to establish paternity on grounds unknown to the 
French law violates public policy and may not be main- 
tained in France.” Although French courts have ordi- 
narily taken a more lenient attitude towards foreign 
statutes allowing divorce on grounds unknown to the 
French law,” it is not unlikely that French courts would 
refuse recognition and enforcement of divorces granted 
on the ground of “extreme cruelty” as in Nevada,” or 
by virtue of foreign statutes forbidding miscegenation.” 

It is also worth noting that in cases where French 
public policy prohibits the application of a foreign law 
normally governing the substantial or formal validity of 
a marriage, and such marriage is solemnized in France, 
French law is applicable to determine its validity and its 
effects. The main example is that of a marriage cele- 
brated civilly in France between foreigners whose na- 
tional law permits only a religious celebration of a mar- 
riage. In such cases French law applies as lex loci 


82 Arts. 32, 34, 35, I Am. J. Comp. L. 404, 421 (1952). See however the 

proceedings of the Comité Francais de Droit International Privé, Rev. 369, 371 
(1955). See also notes 43 and 44 infra. 

338 See e.g., Cass. March 26, 1935, Rohmann vy. pga Rev. 1935, 768, 
Clunet 1936, 399, S. 1936.1.89, D.P. 1935.1.57; Nov. 30, 1938, Marchal v. 
Meyer, Rev. 1939, 283, Clunet 1939, 648, S. 1939.1.63, D.P. 1939.1.57. In mm 
years the courts have, however, adopted a somewhat different view and ha 
limited the undesirable consequences of a too loose application of public seliey. 
See Cass. April 11, 1945, Bach v. Blankenhorn, and May 1, 1945, Schabel v. 
Bogenschutz, S. 1945.1.121, Clunet 1940-45, 596; June 10, 1947, Fassnacht v. 
Schoenbroich, S. 1948.1.97, J.C.P. 1947, Il, 3789. See also Paris March 14, 
1952, Nielsen v. Coubrun, Rev. 1952, 325, S. 1954.2.41. 

84 See e.g., Cass. July 29, 1929, Drichemont v. Schmidt, Clunet 1931, 377; 
Paris Nov. 16, 1936, Rosti v. Rosti, Rev. 1938, 671; Toulouse Dec. 18, 1950, 
Rey. 1951, 162, S S. 1951.2.129, J.C.P. 1951, II, 6367. 

35 See dicta in Cass. Jan. 22, 1951, Russel v. Weiller, J.C.P. 1951, II, 6151, 
Rev. 1951, 167, Clunet 1951, 600, S. 1951.1.187, and Feb. 19, 1952, Renoir v. 
Renoir, J.C.P. 1952, II, 7009, Clunet 1952, 892. See also DeLaumME, AMERICAN- 
Frencu P.I.L. 49, 62. 

36 Trib. Civ. Pontoise Aug. 6, 1884, Roger v. Roger, Clunet 1885, 296. 
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celebrationis and governs the effects of the marriage and, 
possibly, any divorce or separation.” 

A similar solution also obtains in respect to capacity 
to contract. An alien who is under a disability according 
to his national law but who would have had capacity 
under French law may be bound by a contract entered 
into in France with a person, French or foreign, who 
was unaware of such disability and has acted prudently 
and in good faith. Pursuant to this doctrine, known as 
the doctrine of “intérét national,” French law is appli- 
cable, as lex loct contractus, to protect the interest of 
businessmen who cannot reasonably make inquiries about 
the capacity of their customers.” Again, the doctrine of 
evasion which has a much broader scope in France than 
in common law countries may limit the applicability of 
the national law of the parties. If it is established that 
a Frenchman has acquired a foreign nationality for the 
mere purpose of obtaining a divorce on grounds prohib- 
ited by French law, the foreign divorce will be denied 
recognition and enforcement in France.” Finally, in case 
of renvoi, the law of the domicile in France applies in- 
stead of the national law of the parties. Since the doc- 
trine of renvoi has undergone considerable development 
in France, the substitution of the law of the domicile for 
the national law of the parties in all cases where renvoi 
is accepted is an important qualification to the general 
rule of art. 3, para. 3. 

These exceptions to the general rule raise the question 
whether the concept of domicile is slowly recovering the 
importance that it had in the pre-Code law. The signifi- 
cance of domicile in cases of renvoi is obvious and needs 


37 Cass. Feb. 25, 1947, Ghattas v. Fig Rey. 1947, 444, S. sca wi D. 
1947.161. See also DELAUME, op. cit., REVUE HELLéNniQue pE Drorr INnTER- 
NATIONAL 261, 273-274 (1981), and the Draft of a Codification of the French 
Conflict of Laws, arts. 31 and 33, I Am. J. Comp. L. 404, 421 (1952). 

88 The leading case is Cass. Jan. 2 1861, Lizardi, D.P. 1861.1.193, S. 
1861.1.305, and has been followed in several judgments of lower courts. See 
BatirroL, La Capacité CriviLe pes ETRANGERS EN. France 234, and the as 
of a wie of the French Conflict of Laws, art. 29, I Am. J. Comp. L. 
404, 421 

39 IIT Nowe Traité 630; Batirrot, Trarré 389; Leresours-Picron- 
NizRE, Précts 285. 
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no comment. It is also noteworthy that in most of the 
above mentioned cases in which the French law of one 
of the parties has been extended to the alien opponent the 
latter had settled in France permanently. The applica- 
tion of the French law in such cases, although it is theo- 
retically based on the ground of nationality, would be 
equally justified on the ground of domicile. It is not 
surprising, therefore, that the Draft of a Codification of 
the French Conflict of Laws now proposes that the status 
and capacity of aliens who have had their domicile in 
France for more than five years be governed by French 
law.” In this last respect, the law of domicile of alien 
immigrants in France would, if this provision were en- 
acted, be substituted for their national law, a result which 
already prevails in respect to stateless persons.“ 

Although French courts have extended the scope of art. 
3, para. 3 to include corporations, it should be noted that 
this extension is more theoretical than practical because 
the national law of a corporation is according to the 
French rule, that of the place where the corporation has 
its central office (stége social); that is, its domicile. 
Because of the importance of corporations in modern 
business life and also because of the impact of the above 
mentioned doctrine of intérét national upon commercial 
transactions, it can be said that nationality as a factor in 
the solution of conflict of laws cases has lost much ground 
in the commercial field. At the present time, subject to 
such limiting exceptions as renvoi, public policy or eva- 
sion, nationality as a factor of determination is for most 
practical purposes restricted to cases of civil, as opposed 
to commercial, transactions. 

Even in civil cases domicile seems to be gaining im- 
portance. Thus a recent judgment of the Cour de Cas- 
sation has recognized a divorce by mutual consent be- 


40 Art. 27, para. 2, I Am. J. Comp. L. 404, 421 (1952). 

41 V Nrsovet, Traité 287; Batirrot, Trairé 406; Leresours-PIGEONNIERE, 
Precis 352, 361-362. 

42 See cases in USSOUARN, Les ConFLiITs pes Lois EN MATIERE DE 
Soctérés 126 (1949). See also Detaume, AMERICAN-FreNcH P.I.L. 39. 
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tween a Russian citizen and his French wife, both dom- 
iciled in Ecuador at the time of the divorce, although 
the national law of both parties prohibited divorce by 
mutual consent.“ The court apparently held that the 
law of the domicile in Ecuador was applicable, a solution 
satisfactory in result although hardly consistent with art. 
3, para. 3 and existing French case law.“ 

Whatever the merits of this judgment, the present trend 
of the French law makes it all the more important to 
ascertain the French law of domicile regarding conflict 
of laws, which law has been substantially amended since 
the Civil Code was enacted. 

Article 13 provided that no alien could acquire a dom- 
icile in France without prior governmental authorization. 
As construed by the courts this article meant that in the 
absence of proper authorization an alien resident in 
France could not acquire a domicile in that country, no 
matter how permanent the character of his residence or 
how fixed his intention of settling in France.“ French 


48 Cass. April 17, 1953, Riviére v. Roumiantzeff, Rev. 1953, 412, Clunet 
1953, 860. 


*¢ Although there is in the judgment a reference to the domicile of the parties, 
the judgment is not entirely clear. The court noted also that the husband had 
acquired Ecuadorean nationality by naturalization, and the application of the law 
of that country would, therefore, appear justified. This reasoning is doubtful, 
however, for it seems that the naturalization of the husband was after the 
granting of the divorce (see our observations under the judgment of the lower 
court, J.C.P. 1949, II, 4794). If this was the fact, the application of the law 
of Ecuador as the national law of the husband amounted to giving a retrospec- 
tive effect to the naturalization, a result that the court is unlikely to have 
intended. It seems to the author that this decision could be compared to the 
highly controverted New York case of Gould v. Gould, 235 N. Y. 14, 138 N. E. 
490 (1923), which granted conclusive effect in New York to a French divorce 
of American citizens resident in France, although domiciled in New York. 
There is, however, an important difference between these two cases. In Gould 
v. Gould, the French divorce had been granted on the ground of adultery, a 
ground admitted in New York, whereas in the Riviére case, the Ecuadorean 
divorce was based on a ground for which there was no French counterpart. 
Regarding the Riviére case, see the various interpretations of the j by 
Batiffol, annotation Rev. 1953, 412; ig annotation, Clunet 1953, 960; 
Lepaulle, A Propos de P Arrét Riviere, Rev. 91 (1954); Francescakis, 
Divorce dEpoux de Nationalité Différente, Rev. m8 (19 ey 1, Recog- 
nition in France of Foreign Decrees Divorcing Spouses of Di, Dire ationality, 
4 Am. J. Comp. L. 574 (1955). 

45 Cass. May 5, 1875.1.409. Compare with the American case of Tucker v. 
Field, 5 Redf. hen 139 (1881) in which it was held that a recital in a will that 
the testator resided in Paris was not controlling on the question of domicile 
since he had not been granted the authorization required by art. 13 Civ. Code. 
References to art. 13 Civ. Code are also found in Dupuy v. Wurtz, 53 N.Y. 556 
(1873) and Harral v. Harral, 30 N.J.Eq. 279 (1884), two leading cases concern- 
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courts had recognized, however, that an alien who settled 
in France with an intent to remain permanently could 
acquire a de facto domicile. This de facto domicile was 
important in several respects such as taxation,“ the juris- 
diction of French courts,’ bankruptcy,“ marital property 
of aliens domiciled de facto in France“ and, last but not 
least, in case of a renvoi from the national law of the 
parties to the French law of their domicile, especially in 
respect to the devolution of a decedent’s estate.” 

Since the abrogation of article 13 in 1927," aliens may 
freely acquire a domicile in France.” In the absence, 
however, of any specific provision of the Civil Code deal- 
ing with the determination of domicile in the conflict of 
laws, French courts extend to the latter field of law the 
rules governing domicile in France for domestic pur- 
poses, a solution which has been adopted in the Draft of 
a Codification of the French Conflict of Laws.” A dom- 
icile of choice in France or in a foreign country is there- 
fore acquired by residence coupled with the animus 
manendi and is lost by acquisition of a new domicile. It 
can be stated generally that the domicile of a married 
woman is that of her husband, although there are some 


~~ mee a of renvoi. See in this connection DELAUME, AMERICAN-FRENCH 

46 Conseil d’Etat May 13, 1852, Picot, D. 1852, 3, 27. 

47 See DELAUME, A.ERICAN-PRENCH PIL. 57 VI(1) Nusover, Trarré 
396 (1949); Batirrot, Traité 195, 1 

48 Cass. Nov. 24, 1857, Castrique v. Gandell, D.P. 1858.1.85; Feb. 4, 1885, 
Spick v. Lumsden, S. 1886.1.200, D.P. 1885.1. 159. 

49 Cass. July 15, 1885, Hutchinson v. Enregistrement, S. 1886.1.225. See also 
Delaume, Marital Property in the American-French Conflict of Laws, 4 Am. 
J. Comp. L. 35 (1955). 

50 See notes 117-124, infra. 

51 Ordinance of November 2, 1945 (Journal Officiel Nov. 4, 1945), Art. 35. 
Between 1938 and 1945, a regulation of a police character provided that an alien 
could acquire a domicile in France only when he had been granted a police 
identification card authorizing him to reside in France more than a year. 
(See e.g., Paris June 26, 1940, Luculesco, Clunet 1940-45, 116). This ceiaie. 
tion has been repealed by the Ordinance of 1945. In one respect, however, 
aliens are still incapacitated in France. An alien who has not been authorized 
or has not requested the authorization to stay in France over a year, such as 
a tourist, must, if he intends to be married in France, request a specific authori- 
zation from the ‘ ‘préfet” (an administrative authority) of his residence in France 
(Ordinance of Nov. 2, 1945, art. 13, and Order of Application <8 a 1, 1946). 
The pagent origin of this regrettable provision remains a m 

Cass. March 13, 1933, Bradford v. Bradford, a. 1934, 718, 


58 Art. 13, I Am. J. Comp. L. 404, 419 (1952). 
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exceptions to this rule, and that the domicile of a minor 
or a lunatic is that of his parents, guardian or custodian.™ 
There seems to be one exception to this application of 
the /ex fori to the determination of a domicile in the con- 
flict of laws which is in the case of renvoi. In that situa- 
tion, several French judgments have taken the definition 
of domicile as formulated in the foreign law of renvoi.” 

Domicile and nationality are also important factors in 
respect to the international jurisdiction of courts. Thus 
articles 14 and 15, reflecting the same political ideology 
as article 3, para. 3 provide respectively that French 
courts have jurisdiction whenever the plaintiff or the de- 
fendant is a French citizen.” Regardless of the residence 
or domicile of the parties or the fact that the cause of 
action may have no connection whatsoever with French 
territory, a French citizen, including a French corpora- 
tion,” enjoys the prerogative of pleading before a French 
court either as plaintiff or as defendant. Articles 14 and 
15 have been broadly construed and have been held appli- 
cable to any cause of action™ except actions against a sov- 
ereign state,” actions in rem concerning immovable prop- 
erty located in a foreign country,” and attachment or 
enforcement proceedings to be had in a foreign country.” 
The limited scope of these exceptions reveals the para- 
mount importance of articles 14 and 15. 

54 On all this see DELAUME, AMERICAN-FRENCH P.I.L. 18. 


55 See note 116, infra. 

56 Article 14: “An alien, even not residing in France, may be summoned be- 
fore the French courts for the fulfillment of obligations contracted by him in 
France towards a French person; he may be called before the French courts 
for obligations contracted by him in a foreign country towards French persons.” 

Article 15: “A French citizen may be called —— the French courts for 
obligations contracted by him in a foreign country, e towards an alien.” 
Compare arts. 89 to 94 of the Draft of a 'S Codification rj the Preis | Conflict 
of Laws, I Am. J. Comp. L. 404, 428-9 (1952). 

57 Delaume, Les Conflits de "Juridictions en Matiére des Sociétés, J.C.P. 
I, 849 (1950). 

58 For references see VI(1) Nusoyet, Trairé 311, 331; Barirror, Traitt 
699; DeLaumME, AMERICAN-FrENCH P.I.L. 56-57. 

59 Cass. Jan. 22, 1849, Lambéze et Pujol, D. mone’ 1,10. However, this excep- 
tion does not extend to states which are members of a Fs state, Trib. Civ. 
Seine March 2, 1948, Dumont v. Etat de Amazone, D. 1 


60 Cass. July 5, 1933, Nagalingampoullé v. Sualtadenaatth Rev. 166 (1934). 


61 Cass. May 12, 1931, Société Cyprien Fabre v. Banque Privée, Clunet 1932, 
388, S. 1932.1.137. 
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The privilege granted by articles 14 and 15 is optional, 
in that the parties may waive it. Such a waiver may be 
expressly made by agreement” or may be implied and 
result, for example, from the institution of proceedings 
in a foreign country.“ However, an appearance in a 
foreign court for the sole purpose of objecting to the jur- 
isdiction of the court or of requesting such measures as 
letters of administration would not operate as a waiver.“ 

When articles 14 and 15 are not applicable, such as 
when the privilege has been waived or in case of a suit 
between foreigners only, the fundamental French rule 
is that the defendant is to be sued at his domicile, accord- 
ing to the maxim actor sequitur forum rei.” In France 
service of process within the state is not the only sufficient 
ground for jurisdiction. Jurisdiction may also be exer- 
cised on additional grounds such as the situs of the prop- 
erty, or the place where a tort has been committed, or the 
conduct of business activity in France. There are also 
specific grounds for the exercise of jurisdiction over cor- 
porations.” 

With regard to the recognition and enforcement of for- 
eign judgments in France the only provision found in the 
Civil Code is art. 2123 which provides that a foreign 
judgment cannot operate as a lien upon French immov- 
ables.” Briefly summarized, the French law in this field 
is as follows. Unlike the common law, French law pro- 
vides for the recognition of foreign judgments as such, 
1.126; June 29, 1928, Société Ouzlid v. Compagnie de Navigation Deutsche 
Orient Linie, S. 1929.1.87; Paris, June 15, 1953, Naphtal Shipping Co. v. 
S.G.H.P., D. 1954, sommaires, p. 24. 

63 See e. % Mon Feb. 13, 1950, Dollfus v. National Provincial Bank, J. mY 


ae A 7, Rev. 1950, 642; May 14, 1935, Millet v. Siosterzonek, S 

oie , Cass. Jan. 22, 1951, Russel v. Weiller, J.C.P. 1951, II, 6151, Rev. 
1951, 167, “Chunet 1951, 606, Ss. 1951.1.187; March 2B, 1922, De Maia Lima v. 
Douat, S. aygoroggh 

65 Art. 59, para.. Code of Civil Procedure. See DeLaumE, AMERICAN- 
Frencn P.LL. 57.58 VI(1) Nrsover, Trarré 417; Batirrot, Trarré 709. 
Note also that French courts are now freel accessible t to aliens, Cass. June 
21, 1948, Patino v. Patino, S. 1949.1.121, J.C.P. 1948, I 

66 See note 65 supra. See also the Draft ‘of a Cadltetios of the French 
Conflict of Laws, arts. 82 to 88, I Am. J. Comp. L. 404, 426-428 (1952). 

67 See also art. 546, Cope or Civit Procepure. 
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and no new cause of action has to be maintained in 
France. The French procedure of exequatur is not equiv- 
alent to a re-trial of foreign causes of action, and the 
exequatur granted in France to a foreign judgment is 
not considered as a new judgment but merely as a recog- 
nition of the validity of the foreign judgment. 

Although there has been much misunderstanding as 
to the meaning of the French procedure of exequatur,” 
it is sufficient for the purpose of this paper to state that a 
foreign judgment to be enforceable in France must have 
been rendered by a court having jurisdiction and must 
be valid and enforceable in the country where rendered 
and must not have been obtained by fraud or be incom- 
patible with French public policy. In determining 
whether exequatur should be granted, French courts may 
or may not re-examine the merits of the foreign judg- 
ment at their discretion. However, even when they do 
review the merits of the foreign judgment, they cannot 
alter it in any way, such as by extending its effects to 
persons not privy to the parties or by increasing the 
amount of damages awarded by the foreign court.” 

To conclude the survey of the provisions of the Civil 
Code dealing with the conflict of laws, mention should be 
made of articles 47, 48, 93 (2) to (6), 170 and 999 which 
deal with formalities. Except for the last article, all 
these provisions concern vital statistics and the celebra- 
tion of marriages. They provide generally that birth and 
death certificates may be issued and marriages performed 
either in the local form by those authorities or in the 
French form by French consular or other authorities 
operating in a foreign country. 

Article 999 concerns the formal validity of a will and 
deserves special consideration. At the time of adoption 
of the Civil Code the rule prevailed in France that the 
formal validity of a will was governed by the lex loci 


68 See e.g., Hilton v. Guyot, 159 U.S. 113 (1895). 
69 In this connection see DeLaAuME, AMERICAN-FRENCH P.I.L. 57. See also 
— Reprisals Against American Judgments?, 65 Harv. L. Rev. 1184 
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actus. This rule as expressed in the maxim locus regit 
actum had been construed as mandatory in the leading 
case of In re de Pommereu.” The rule was modified by 
article 999 which allowed Frenchmen an option between 
the foreign “authentic” form of will,” and the French 
form of a holographic will. As to Frenchmen, therefore, 
the rule /ocus regit actum has lost its mandatory character 
and is now optional. 

The practical significance of article 999, although by 
no means negligible, was nevertheless somewhat limited, 
since the option was only between the French holographic 
and the foreign “authentic” form of a will. The courts 
had little difficulty, however, in construing this provision 
liberally. With a view to upholding the validity of wills 
whenever possible French courts have argued that the 
requirement of authenticity in article 999 should be in- 
terpreted by reference to the /ex loci actus rather than in 
accordance with French law. Accordingly, the courts 
have upheld the validity of wills made by Frenchmen in 
the private form which prevails in England and in the 
United States” and in the nuncupative form which ob- 
tains in Louisiana” although these forms are foreign to 
the French concept of authenticity. At present, it can be 
stated generally that a French testator has an option to 
execute his will in accordance with the local law or in 
the French form of a holographic will.” 

This indulgent treatment of wills in respect to formal- 
ities has been extended, although somewhat belatedly, 
to foreign testators executing their will in France in com- 
pliance with their national law. Lacking any provision 


70 Grand’ Chambre du Parlement de Paris 1721. This case is sometimes 
referred to as In re de Pommereuil. On this and other cases of the XVIIIth 
century, see DetaumeE, Conriits 306. 

11 A French authentic will must be drawn by a notary, art. 969, 971 et seq., 


72 Cass. February 6, 1843, De Bonneval v. De Bonneval, D. 1843.1.208, S. 
1843.1.200. See also Trib. Civ. Seine Feb. 6, 1919, Violette v. Ministére 
— Rev. 1919, 476; Douai Dec. 3, 1912, Descamps v. Eden, Clunet 1913, 


™ Cass. July 3, 1854, Ancinelle v. Couget, D. 1854.1.313. 

™A wil made orally in a concentration camp in Poland, where that form 
of a will is valid, has bens held valid and enforceable in France. Paris, July 
21, 1953, Domaines v. Sorkin, Clunet 1953, 894, Rev. 1954, 539, S. 19543. 15. 
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in the Code granting aliens the same option as was grant- 
ed Frenchmen by article 999, the courts held until re- 
cently that as to aliens the rule locus regit actum had re- 
tained its mandatory character. Accordingly, wills made 
in France by foreign testators in compliance with their 
national law instead of the French law were invalidated,” 
a practice which in several instances resulted in hardship 
to foreign testators."* Following the historical research 
made by Lainé," it appeared that the rule locus regit 
actum had become mandatory only as a result of a histor- 
ical misconstruction and that the rule originally had been 
conceived as optional in character. There was, therefore, 
no reason to compel foreign testators in France to execute 
their will in compliance with the French law. In the 
leading case of Viditz v. Gesling,” a will executed in the 
English form by an English testator residing in France 
was held valid, and this case has been consistently fol- 
lowed.” 

Consequently, foreign and French testators alike are 
now allowed an option to execute their will in accordance 
with either the local or their national law.” The cus- 
tomary rule /ocus regit actum, with its optional character, 

™ Cass. March 9, 1853, Browning v. De Nayve, S. 1853.1.274, 

78 Especially in the case of English testators who had died domiciled in 
France. Their will in the English form was invalid in France, and was also 
invalid in England since under the then existing English rule the will should 
have been executed in compliance with the French law of the last domicile of 


the testator. See e.g., Bremer v. Freeman, 10 Moo. P.C. a a 14 lage ioe. 
71055). See pe ay Rabel, The Form of Wills, 6 Vann. L. 33, 5 


1907 fa” De la Forme du Testament Privé en Droit International, Rev. 
78 Cass. July 20, 1909, Rev. 1909, 900, Clunet 1909, 1077. 
79 See ef Cass. April 17, 1953, Sabbague v. Sabbague, Rev. 1953, 796, 


If the first prevails, the 

by an alien whose — law prohibits that form of a will shall 
valid, in France at least. If the second ‘alternative evails, the will 
void. An old oH: of the Suprem the first alternative 
(Cass. Aug. 25, 1847, Quartin, S. aie = the two 
judgments of the Tribunal Civil de la Seine tradict each other. 
Civ. Seine Feb. 9, 1927, Leeuwn v. Guilbot, Rev. 1 1928 f 102; March 23, 1 
Minden v. Grenet, S. 1944.2.44). It is not surprising, rising, therefore, that oreign 
courts have some difficulty in ascertaining exactly what is the French law on 
on point. See e.g., In re Van Manen’s Estate, 114 N.Y.S.2d 362 
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has thus happily supplemented the rather limited scope 
of the French statutory law as formulated in article 999." 


THE CUSTOMARY LAW OF CONFLICT OF LAWS 


In a recent judgment the Cour de Cassation said: 


Whereas, according to the old rule still in force, personal estate is 
deemed to be situated where the succession takes place, and, con- 
sequently, the devolution thereof is governed by the law of the 
decedent’s last domicile. . . . [Emphasis added.] * 


This decision acknowledges the fundamental importance 
of historical tradition in the French law of conflict of 
laws and illustrates the centuries old rule that in both 
testacy and intestacy the Jex loci domicilii governs the 
devolution of movable property, mobilia sequuntur per- 
sonam.” Equally rooted in a distant past is the rule that 
the lex ret sitae governs the devolution of immovable 
property either ab intestato or by a will.” 


81 Whether a French or an alien testator may execute his will under the 
law of his domicile or the lex situs, if either law does not coincide with the 
lex loci actus or the national law of the testator, remains arguable. In the 
case of Méras v. Méras, Aix July 11, 1881, S. 1883.2.249, there is a dictum 
that a will disposing of French immovables would be valid in France if made 
in the French form by a foreign testator residing in a foreign count 
the time of execution. In Spencer v. Vicovaro, Paris July 23, 1907, Rev. 1907 

, the issue was raised but not settled in connection with a will executed in 
New York in the French form of a holographic will by an_American citizen 
domiciled in France. The Draft of a Codification of the French Conflict of 
Laws limits the option to the local and the national law. See art. 60, I Am 
J. Comp. L. 404, 424 1952). 

82 Cass. June 19, 1 , Labedan, Rev. 1939, 480, 481, S. 1940.1.49, Clunet 
1940-45, 804. Followed: Cass. Nov. 4, 1941, Szlapka v. Geffros, S. 1944.1.133, 
Clunet 1940-45, 112; ot 1%. 1941 Bonnefous v. Enregistrement, S. 1942.1.129; 
Nov. 13, 1951, Biadelli helins a. Rev. — 323, Clunet 1953, 
662; Dec. 17, "1951, — I< 1949, IV, 25; Paris Jul 3, 1546, Spartali v. 
Garrineau, Rev. 1947, 1 136. " See also the Draft of a Codi wtion of the French 
Conflict of Lows, art. 53 (2), I Am. J. Comp. L. 404, 423 

88 The rule is limited in several respects. Aside Pa pn <h policy and 
renvoi, the rule is limited by the distinction made in France between the right 
to take Property by descent and the right to take ——- of such inherited 
property. hile the former is governed by the lex loci domicilii, matters 
involving a right to Pree are governed by the lex rei sitae. See DELAUME, 
AMERICAN-FRENCH 53. In respect to double taxation treaties, see ibid. 
33. The Draft of a Codification of the French Conflict of Laws, art. 54, I 
Am. J. Comp. L. 404, 423 (1952) makes a new inroad in the rule by providing 
that a fonds de commerce “is governed by the law of the place of its principal 
establishment.” With regard to the scope of the rule in the ws law see 
also pane, ConFLITs $178, 315-316, and Conruits, Trarré 51, 90. 

“fi Cass. Nov. 19, "1941, Bonnefous v. Enregistrement, S. 1942.1.129; 

Nov. ss. 951, Biadelli v. ‘Orphelins d Auteuil, Rev. 1952, 323, Clunet 1953, 

662; Paris July 10, 1 De Loriol v. De Bloncourt, Rev. 1947, 142. See 

also the Draft of a (Codific ation of the French Conflict of Laws, art. 53 (1), 
. J. Comp. L. 404, 423 (1952). 
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The authority of the historical tradition has been 
weakened somewhat by those judgments at the turn of 
the century which held that the national law of the de- 
cedent rather than that of his domicile was applicable to 
the devolution of his personalty. The holding in many 
of these cases was that where an alien had not been au- 
thorized to establish his domicile in France®* the law of 
his domicile of origin was applicable. Because the law 
of his domicile of origin and the national law frequently 
coincided, the errors made by some courts in mistakenly 
basing their decisions on the latter law rather than the 
law of the domicile of origin went uncorrected.” Since 
the abrogation of article 13 these difficulties have disap- 
peared. In respect to the devolution of personalty the 
law of the last domicile of the decedent is applicable. 

The only situation in which nationality may still have 
an impact on questions of inheritance is that provided for 
in art. 2 of the law of July 14, 1819, which reads: 

Where a succession is to be divided between foreign and French 
co-heirs, the latter shall receive by way of preference such a 
share of the property in France as shall be equivalent to the value 
of the property situated abroad, from which they have been 


excluded, for any reason whatever, on account of some local 
law or custom.** 


This provision refers to the situation where a French- 
man, sharing in the distribution of an estate governed by 
a foreign law, obtains by the operation of such law a share 
inferior to that which he would have received under 
French law had the latter been applicable. In such a 
case the Frenchman is entitled to make up for the loss by 


85 See note 45, supra. 

86 See H. DONNEDIEU DE Vasres, L’EvoLuTion gr nce ae ta 
FRANCAISE EN Matiére ve ConFuit ves Lois 333, si4 (1905) (hereinafter 
JuRISsPRUDENCE); J. DoNNEDIEU DE VABRES, LIEVOLUTION 1 - Lng URISPRU- 
DENCE FRANCAISE EN MatizRE DE CONFLIT DES 
XXe Srécre 143 (hereinafter Jurisprudence, XXe Sitele) ”(1938), 
rary trend of French cases before the abrogation of article 13 Civ. Ce Code 

sometimes misled foreign writers to the belief that even at ape the national 

law of the docenced, sather, tan Wis Say Ses eamecian pee eater 
the French rule. See e.g., Briggs, Renvoi in the Suc ‘angibles: A 
False Issue Based on Faulty Anal ysis, , 64 Yare L. te 195, 2 27 gn 

87 Translation borrowed from Lorenzen, The French ‘rules of the Conflict 
of Laws, 38 Yate L. J. 165, 188 (1929). 

2 
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taking out of that part of the estate located in France, if 
any, an amount equal to the difference between the value 
of the share he has obtained abroad and the value of the 
share he would have received under French law. 

The rationale of this provision is not clear. It has been 
suggested that article 2 of the law of 1819 was intended 
as a retaliatory measure against those foreign countries 
which might discriminate against aliens in general and 
Frenchmen in particular. However, this interpretation 
has not been accepted by French courts as a rule of con- 
flict of laws based on nationality. According to this 
article whenever the applicable law for any reason what- 
ever, and not merely because of the alienage of the French 
heir, gives to the latter less property than he would get 
under French law, he may take from the assets located in 
France and ahead of other heirs the rest of his share as 
determined by French law. Pursuant to this interpreta- 
tion the nationality of the French heir who has received 
less than his share under French law is the only decisive 
factor, and the nationality of his co-heirs becomes irrele- 
vant. Thus article 2 operates equally against foreign” 
and French co-heirs.” Article 2 applies to the distribu- 
tion of the estate of a French” or a foreign” decedent 
domiciled in a foreign country at the time of his death, 
whether that estate be personal” or real.“ Finally, the 


88 The argument is as follows: If the drafters of article 2 had intended to 
protect Frenchman against discrimination based on alienage, they would have 
expressly said so. Since article 2 refers to the discrimination made against 
Frenchman “for any reason whatever,” this qualification of the rule in article 
2 shows that it was not intended as a mere retaliatory measure. The Draft 
of a Codification of the French Conflict of Laws, art. 55, I Am. J. Comp. L. 404, 
423 (1952), expressly makes alienage a condition of application of the rule of 
article 2, otherwise substantially reproduced in this provision. 

89 Trib. Civ. Seine April 26, 1910, Melgarejo v. Lee, Rev. 1911, 674, Clunet 
1911, 254; Trib. Civ. Meaux May 4, 1928, Pillon v. Peck, Clunet 1928, 1223; 
Trib. Civ. Nimes April 2, 1952, Serriére v. Serriére, Clunet 1952, 888. 

90 Lyon, Feb. 3, 1932, Bernet v. Phily, Clunet 1932, 930; Colmar May 13, 
1938, Simon v. Thomas, Clunet 1939, 115; Trib. Civ. Seine Dec. 16, 1950, 
Stern, Rev. 1951, 302. 

%1 Lyon Feb. 3, 1932, and Colmar nay Ape 1938, cited in note 90, supra, Trib. 
Civ. Nimes April 2, 1952, cited in note 89, supra. 

82 Trib. Civ. Meaux May 4, 1928, cited in note 89, supra. 

98 Lyon Feb. 3, 1932, cited in note 90 supra; Trib. Civ. Meaux May 4, 1928, 
and Trib. Civ. Nimes April 2, 1952, cited in note 89, supra. 
hag Colmar May 13, 1938, and Trib. Civ. Seine Dec. 16, 1950, cited in note 

, supra. 
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article has been held applicable regardless of whether the 
discrimination against the French heir is due to some 
provision of a foreign law or springs from a will depriv- 
ing the heir of the share which would have accrued to 
him under the French law.” 

The customary rules applicable to contracts have ex- 
perienced several changes which have resulted more from 
judicial than statutory modification. It is generally 
agreed in France that a contract is valid if it complies 
with the formal requirements of either the law of the 
place of execution, the national law of the parties, the 
lex ret sitae, or perhaps the /ex causae.” 

With regard to the determination of the intrinsic valid- 
ity and the effects of contracts it is often stated in France 
that the intention of the parties is the decisive factor. The 
origin of this rule is found in the writings of Dumoulin 
(1500-1566). Until the sixteenth century the validity 
of contracts was governed by the /ex loci contractus and 
their effects by the lex loci solutionis, or, if no place 
of performance had been specified, by the lex fori. 
Dumoulin, dissatisfied with the rigid character of these 
rules, suggested that the parties be given more freedom 
in the determination of the law applicable to their rela- 
tions. In his opinion the determination of the appli- 
cable law was primarily a matter for the parties to decide. 
If the parties failed to do so and there was no declaration 


% Aix Jan. 5, 1953, Beer v. Beer, J.C.P. 1953, II, 7665. In the converse 
case where the discrimination is not against an heir but against a legatee, it has 
been held that the latter cannot invoke the benefit of the law of 1819. See 
Paris July 10, 1946, De Loriol v. De Bloncourt, Rev. 1947, 142. 


96 This last rule is suggested by = Draft of a Codification of the French 
Conflict of Laws, art. 59, I Am. J. Comp. L. 404, 424 (1952). For reference 
to cases see BATIFFOL, Les ConFuits pes Lots EN MATIBRE DE Contrats 362 
(1938) (hereinafter Conrrats), V Nuisoyetr, Traité 203. (but cf. 226); J. 
DoNNEDIEU DE VABRES, JURISPRUDENCE, XXE SIECLE 178. The rule is also ap- 
plicable to negotiable instruments, a solution be eee is we" yore with that of 
the Geneva Conventions of June 7, 1930 (art. 3 and 2) and March 
19, 1931 (art. 4, paras. 1 and 2), Rev. 1935, gig, and i936 260. The rule is 
limited i in several respects: (1) by the normal applicability ‘of the lex rei sitae 
to matters concerning the recordation or publication of contracts affecting the 
property regime in general, and by art. 2128 Crv. Cope concerning the creation 
of a lien or mortgage upon a French immovable (see supra note 12), and (2) 
by the applicability of the lex fori to formalities relating to procedure. 

e.g., BATIFFoL, TRraiTé 742 
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in the contract as to the applicable law, the intention of 
the parties was still controlling in the sense that the judge 
should ascertain that intention from the surrounding 
circumstances of the case. Despite the objection of 
d’Argentré (1519-1590), who was constantly involved in 
a private feud with Dumoulin, that the latter’s doctrine 
was illogical and had no legal basis, Dumoulin’s view 
generally prevailed by the end of the eighteenth century.” 

Dumoulin’s doctrine, known as the doctrine of auton- 
omy, leads to the following conclusions. When there is 
in a contract a declaration of the applicable law, effect 
is generally given to such declaration” subject of course 
to public policy.” Failing any declaration on the appli- 
cable law, the judge is supposed to ascertain the intention 
of the parties from the facts of the case such as the place 
of execution of the contract,” the place of perform- 
ance, the nationality or the domicile of the parties,*” 


987 DeLuAME, ConFiits 278. See also Lorenzen, Validity and Effects of 
Contracts in Conflict of Laws, 30 Yate L. J. 565, 572 (1921). 

98 Cass. Feb. 19, 1930, Mardelé v. Muller, and Jan. 27, 1931, Dambricourt v. 
Rossard, Rev. 1931, 514. See also Batirrot, Contrats 63. 
wens e.g., Trib. Civ. Seine July 5, 1939, Kurzinsky v. Kurzinsky, Rev. 

100 Cass. May 15, 1935, Prévost v. Hampelé, Rev. 1936, 463; Dec. 28, 1936, 
Mayer v. Switzerland Ins. Co.; Rev. 1937, 682, Clunet 1937, 281. See also 
Cass. March 28, 1928, La Morue Francaise, S. 1928.1.105, Clunet 1929, 333, 
which upheld the validity of an insurance contract made in France of a ship- 
ment of liquors to be smuggled into the United States. This case is often 
cited as typical of the trend of French Courts not to invalidate contracts in- 
tended to violate foreign laws, a doctrine which should be weighed with caution. 
Comp. Trib. Civ. Seine July 2, 1932, Florsheim v. Delgado, Rev. 1934, 770. 
With regard to contracts violating foreign exchange regulations see Delaume, 
De lElimination des Conflits des Lois en Matiére Monétaire Réalisée les 
Status du Fonds Monétaire International et de ses Limites, CLunet 1954, 332. 

101 Cass. Dec. 15, 1910, American Trading Co. v. Quebec Steamship Co., 
Rev. 1911, 395, Clunet 1912, 1156. In evaluating the respective weight of the 
place of performance of the contract and of the place of execution as factors 
of determination, it can be stated generally that in France the application of 
the lex loci contractus is the rule whereas that of the lex loci soluttonis remains 
the exception. However, there is a trend to prefer the latter law whenever 
the place of performance is sufficiently ascertainable and the execution of the 
contract in a certain place appears accidental. See Batirrot, Contrats 82; 
Delaume, L’Autonomie de la Volonté en Droit International Privé, Rev. 1950, 
321, 337, and Conriits 289. This trend is particularly apparent in stock ex- 
change transactions and in respect to agency in the conflict of laws. See 
Delaume, Les Conflits de Lois et le Control de Commission, in Le Contrat 
pE ComMIssIon 349 (1949). 

102 See ¢.g., Paris March 19, 1907, Martin v. American Express, Rev. 1907, 
929, Clunet 1907, 1139. The reference to nationality or domicile as a factor 
of determination is ordinarily found in dicta stating that when the parties have 
a different nationality or domicile, the lex loci contractus or the lex loci 
solutionis shall be applicable. See e.g., Cass. Dec. 15, 1910, cited in the fore- 





FRENCH CIVIL CODE AND CONFLICT OF LAWS 521 


the situs of the property,** the form of the contract, 
or any clauses conferring jurisdiction upon the courts of 
a particular country.” It should be noted that under 
Dumoulin’s doctrine the will of the parties far from 
being “autonomous” serves merely as a guide to the court 
in making its ultimate determination of the applicable 
law. 

In the course of the nineteenth century in respect to 
ante-nuptial agreements,’ and early in the twentieth 
century in respect to contracts in general,*” the doctrine 
of autonomy underwent a radical change. French courts 
now hold that the conflict of laws issue may be solved by 
the parties, the judge merely acknowledging the choice 
made by the parties either expressly or impliedly. In this 
sense the will of the parties is “sovereign” since the con- 
flict of laws becomes a matter of contract rather than a 
matter of law governed by the conflict rules of the forum. 
Thus in the leading case of American Trading Co. v. 
Gueber Steamship Co.** there was in a charter party 
contract executed in New York and expressly made sub- 
ject to American law, a clause exonerating the shipowner 
from liability for negligence. This clause was contrary 
to the Harter Act of 1893 although it was valid under 
the French law (as it then stood) of the port of discharge. 
Despite the express submission of the contract to Amer- 
ican law, the validity of the negligence clause was upheld 
on the ground that as to that clause the parties must be 
presumed to have intended French law to govern. The 
artificial character of the court’s reasoning is obvious, 
and the dangerous consequences of this reasoning are not 


going note; Dec. 28, 1936, Mayer v. tae Ins. Co., Rev. 1937, 682, Clunet 
1937, 281; May 5, 1953, Dulles v. Dulles, D. 1953, 479, Rev. 1953, 799, Clunet 
1953, 658. See BATIFFOL, Contrats 95, 96. 

103 Cass. July 5, 1827, Etchegoien v. Leray, D. 1827.1.295, S. 1828.1.105; May 
5, 1953 Dulles v. "Dulles (dictum), cited in the preceding note. 

104 See ¢.g., Cass. Feb. 19, 1930, Mardelé v. Muller, and Jan. 27, 1931, 
Dambricourt v. Rossard, Rev. 1931, 514. See also BaTIFFOL, Conrrats 126. 

105 See e.g., Cass. Feb. 19, 1930 and Jan. 27, 1931, note 104 supra. 

106 Delaume, Marital Pro} erty and the American-French Conflict of Laws, 
4 Am. J. Can L. 35 (1955). 

107 Cass. 15, 1910, American Trading Co. v. Quebec Steamship Co., 
Rev. 1911, = Clunet 1912, 1156. 

108 See note 107, supra. 
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to be underestimated. If the parties are permitted to 
discriminate against the cogent provisions of the law to 
which they expressly subject their contract, evasion of 
the law becomes a matter of right supported by the au- 
thority of the courts. That this danger is not merely 
theoretical is now established by the decisions which have 
followed the American Trading Co. case. 

In Etat Francais v. Comité de la Bourse d’Amster- 
dam” a French shipping company had issued bonds in 
Canada and the Netherlands, and the question at issue 
was whether a gold clause in the bonds had been invali- 
dated by the Canadian Act of 1937. Although the Cour 
de Cassation held by way of “magnificent dictum” *° that 
the bonds were “necessarily governed by the law of some 
country,” the court failed to determine which law was 
applicable, and held that, whatever law might be appli- 
cable, its cogent provisions would not bind the parties. 

The parties to such a contract may, any cogent provisions of the 


domestic law applicable to their convention to the contrary not- 
withstanding, stipulate a gold value clause [in the contract]. 


There are in this judgment two contradictory state- 
ments. One is that a contract is always governed by some 
domestic law, which, however, the court failed to deter- 
mine.* The second statement contradicts the first, by 
holding that even though some domestic law is applicable 
to the transaction, the parties are free to disregard or to 
violate the cogent provisions of the applicable law. 

Perhaps these two statements could be reconciled if the 
judgment could be construed as applying the law in force 
at the time of the loan irrespective of subsequent statu- 
tory changes to the transaction involved. In this sense 


109 Cass. June 21, 1950, S. 1951.1.1, Rev. 1950, 609, D. 1951, 749, Clunet 
1950, 1196. 

110 Comp. Johnston v. Compagnie Générale Transatlantique, 242 N.Y. 381, 
388, 152 N.E. 121 (1926). 

111 The judgment of the Court de Cassation concerned the Dutch tranche 
of the loan. In a case concerning the Canadian tranche, the Court of Appeals 
of Paris solved the conflict of laws issue and held that the applicable law was 
French law under which the clause was valid. Paris May 16, 1951, Trésor 
Public et Société Royal Bank of Canada v. Schumann, J.C.P. 1952, II, 6887. 
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the loan would be governed by a domestic law (to be de- 
termined), and, if the gold clause in the loan was valid 
under that law at the time of the loan, the gold clause 
would remain binding despite subsequent legislative in- 
validation. Under this construction, which has some- 
times prevailed in practice, it could be said that the par- 
ties may stipulate against the cogent provisions of the 
proper law “subsequent” to the contract. Yet, it is now 
generally agreed that when the parties subject their con- 
tract to the law of a certain country, they subject their 
relations not only to the law of that country as it stands at 
the time of the contract but also to the subsequent changes 
of that law. Therefore, even under the construction sug- 
gested above, the French judgment would still represent 
a backward trend in the law of conflict of laws as it is 
generally applied today. Furthermore, it is not entirely 
clear whether the judgment being considered can justify 
the above construction. The above quotation is formu- 
lated in such broad terms that it can be construed as 
stating that the parties may ignore the cogent provisions 
of the proper law in force at the time of the contract as 
well as those which might be enacted thereafter. In this 
connection the fact that the Court refrained from deter- 
mining which law was applicable to the loan is also sig- 
nificant. Indeed, if the parties are free at the time of the 
contract to ignore the cogent provisions of the proper 
law, the determination of that law under the French rules 
of conflict of laws appears secondary if not completely 
unnecessary. If such determination is unnecessary (and 
one was not made in the instant case), there is no way to 
reconcile that part of the judgment with the part which 
states that the transaction must be governed by some do- 
mestic law selected under the French rule of conflict of 
laws. Such a contradiction in the same judgment does 
not vouch for the soundness of the doctrine of autonomy 
in its modern connotation, and may explain why the Draft 
of a Codification of the French Conflict of Laws repu- 
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diates this modern doctrine and reverts to a more class- 
ical approach.” 

The modern doctrine of autonomy, whatever its merits, 
illustrates the tendency of French courts to elaborate new 
customary rules supplementing or superseding the exist- 
ing rules. This tendency is also characteristic of the 
modern development of such doctrines as characteriza- 
tion renvoi and public policy.” 

The rule in France as to characterization is that the 
lex fort governs, but this rule is not without exception. 
Thus certain cases give much weight to the /ex rei sitae 
in the characterization of movable and immovable prop- 
erty.’ In the case of a renvoi it has been held that the 
characterization should be taken from the foreign law of 
renvoi especially with regard to the definition of dom- 
icile.”* 

The doctrine of renvoi which was welcomed by French 
courts in 1878*" in a case involving inheritance has now 
spread to other fields of law such as divorce,” illegit- 
imacy,”* formalities,” protection of incompetent per- 


112 Art. 57, I Am. J. Comp. L. 404, 424 (1952). This provision makes a 
distinction between lex cogens and lex dis, ee and only as to the latter 


are the parties free to determine the applicable law. If they have failed to 
do so, the lex loci contractus is applicable or the Tex rei sitae in Tespect to 
contracts relative to the establishment and transfer of a right im rem in 
movable or immovable property. In any case the applicable law, once it is 
determined, must be applied as that law stands from time to time, including 
changes subsequent to the contract, a provision which will prevent such judg- 
ments as those outlined in the text. 

118 Each of these doctrines has received several applications in the pre-Code 
law (Detaume, Conruits 49, 93, 114). Nevertheless, it is only in recent 
decades that these doctrines have been fully systematized. 

114 [II Nisoyet, Trairé 348; I B NCIPES DE Droir INTERNATIONAL 
Privé 221 (1930); Batirrot, Trarré 310; Derraume, AMERICAN-FRENCH 
P.LL. 39. See also the Draft of a Codification of the French Conflict of Laws, 
art. 22, I Am. {; Comp. L. 404, 420 (1952). 

115 See note 14, hy oo 

116 See e. arch 7, 1938, De Marchi della Costa v. De Bagneux, 
Rev. 1938, 72; Pau Feb. 10, "1943, Knowles, Pe: 1943, II, 2489. 

117 Cass. June 24, 1878, Forgo, S. 1878.1.429, D. 1879. I 156 (Renvoi from 
the Bavarian law of the domicile of origin of the decedent to the law of his 
de facto domicile in France). Followed: Cass. March 1, 1910, Hermann v. 
Soulié, Rev. 1910, 870; Clunet 1910, 888; Nov. 7, 1933, Guez v. Ben Attar, 
Rev. 1934, 440, Clunet —. 88, ie = 321; March 7, 1938, De Marchi 


della Costa v. De 09 

118 Cass. May 10, 1 Bintall, Re Re 5:39, 472, S. 1942.1.73. 

119 Cass. Dec. 8, 1 3, Sommers v. Mayer, D. 1954, 167. 

120 Trib. Civ. Sine July 13, 1910, Sanchez -v. Wallenstein, Clunet 1911, 912, 
Rev. 1912, 414. 
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sons” and international jurisdiction of courts. Al- 
though the question of whether renvoi is permissible in 
the field of contracts cannot be considered as definitely 
settled in France, it can be stated generally that renvoi 
is an integral part of the French conflict rule capable of 
receiving application in almost any circumstance. How- 
ever, an examination of the French judgments supporting 
the doctrine of renvoi shows that it is limited in France 
to cases in which the law of renvoi is the French law. 
The doctrine results, therefore, in broadening the sphere 
of application of French law. 

The same holds true in regard to public policy. It is 
common knowledge that public policy (ordre public) 
has a much broader scope in France than in the United 
States, a fact which is easily understandable since the 
applicability of foreign laws is more frequent under the 
French than under the American rules of conflict of laws. 
Despite the general character of the doctrine of ordre 
public, it is remarkable that this doctrine is resorted to 
in respect to personal status and capacity more than in 
any other field of law. It is not unlikely that if the 
law of the domicile or the lex loci contractus, to mention 
only these two criteria, were substituted for the national 
law of the parties, the need for ordre public would not 
be so acute as it now is. Yet there is a trend in French 
cases, especially in recent decades, to limit the undesir- 
able consequences of the doctrine of ordre public. Al- 
though courts are still inclined to rely on public policy 


121 Paris Oct. 27, 1934, Elarby et Danan, Rev. 1935, 508; Nov. 5, 1935, 
Weill v. Weill, Rev. 1936, 151, and Rev. 1937, 182 Clunet 1936, 893. 

122 Cass. Jan. 22, 1923, Chemin de Fer de Madrid v. Colom, S. 1924.1.73. 

128 See DeLAUME, AMERICAN-FrRENCH P.I.L. 43-44. See also Trib. Civ. 
Seine Feb. 27, 1951, Morelos, Rev. 1954, 358. 

124The Draft of a Codification of the French Conflict of Laws, art. 20, 
I Am. J. Comp. L. 404, 420 (1952) codifies the French case law. The first 
version of this provision would have led to the admission of renvoi in the 
second omer (Weiterverweisung) which does not obtain in France. See 
Delaume, A Codification of French Private International Law, 29 Can. B. 
Rev. 721, 73% (1951). 

125 On the doctrine of ordre public in general see III Nisover, Trarré 488; 
Batirrot, TraiTé 374 et seqg.;. LerEBouRS-PIGEONNIERE, Précis 287. See also 
Nusspaum, PrincipLes oF Private INTERNATIONAL Law 110 (1943); Goop- 
RicH, CoNFLICT OF taee 21 (3rd a 1949). 
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to prevent the acquisition of a right in France under 
some foreign law deemed contrary to French ordre pub- 
lic, they are more lenient in the recognition of rights ac- 
quired in a foreign country under the applicable foreign 
law even though the latter is different from that of 
France. For example, whereas French courts dismiss 
almost automatically actions for declaration of paternity 
which are based on grounds unknown to the French law, 
they do recognize and enforce foreign judgments declar- 
ing paternity on such grounds.*° ‘The same holds true 
in respect to foreign divorces obtained on grounds unrec- 
ognized by French law™ and to trusts created in a com- 
mon law country, although the creation of a trust rela- 
tionship in France is probably an impossibility.” 

The use of public policy is not so extensive in respect 
to interprovincial or intercolonial conflict of laws as it is 
in the international field.*° A typical example is that 
of Alsace-Lorraine where the German law was partially 
maintained after the recovery of these two provinces fol- 
lowing World War I. Provisions of the German Civil 
Code which in German-French relations have been disre- 
garded on the ground of ordre public, have been applied 
by the courts in parts of France outside Alsace-Lorraine 
whenever the law of these provinces was applicable under 
the interprovincial conflict of laws rules.*° The reason 
behind this solution is similar to that which prevents 
American courts from resorting to public policy as a 
major determinant in interstate-relations cases because 


126 See note 33 supra. 

127 See note 34 supra. 

128 See e.g., Cass. Feb. 19, 1908, Kerr v. Société Pyrénées Minerals, Clunet 
1912, 243, affirming Toulouse, July 18, 1905, Clunet 1906, 451. See also 
LEPAULLE, Traité THEORIQUE ET PRATIQUE pes Trusts 417 (1932) ; Motulsky, 
De VImpossibilité de Constituer un Trust Anglo-Saxon sous Empire de la 
Loi Francaise, Rev. 1948, 451; Nussbaum, Sociological and Comparative As- 
pects of the Trust, 38 Cotum. L. Rev. 408 (1938). 

129 [JI Nrsover, Traité 525; Batirrot, TraiTtE 381-2. See also Lampué, 
Les Conflits de Lois Interrégionaux et Interpersonnels dans le Systéme Jur- 
idique Francais, Rev. 1954, 249. With regard to the pre-Code law, see 
DELAUME, ——o- 114. 

130 Cass. June 28, 1937, Arnould v. Arnould, Rev. 1938, 486; Rabat May 
9, 1950, C.... v. =. ., J.C.P. 1951, II, 6217, Rev. 1951, 293. See also 
Nreover, ConFiits ENTRE LES Lois FRANCAISES ET LES Lors LocaLes D’ ALSACE 

ET DE LorRAINE EN Droit Privé (1922). 
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of the “due process” or the “full faith and credit” clauses 
of the American Constitution. 


CONCLUSION 


To a large extent, Judge Goodrich’s remark that the 
law of conflict of laws is “the resultant of the pulls of 
rest and motion”*” is as much true in respect to France 
as it is to this country. In several respects the French 
rules are the same as those which prevailed a hundred and 
fifty years ago, and it can be said that the courts have 
“rested” upon the law, either customary or statutory, in 
force in 1804. However, modern social and legal needs 
have encouraged new judicial development. Statutory 
rules have been given an extensive interpretation, and 
new customary rules have sprung from the old precedents 
of the pre-Code law. In this respect the pull of “motion” 
has been rather spectacular especially in the last decades. 
At present it can be stated generally that the French rules 
of conflict of laws are the result of a compromise between 
the doctrine of nationality, which has inspired most of 
the rare provisions of the Civil Code, and the doctrine of 
territoriality which characterizes the main body of the 
rules inherited from the pre-Code law or developed 
thereafter. It is not unlikely that the renewed emphasis 
laid recently upon such a concept as domicile will nar- 
row the scope of the national law and bring the French 
rules back to the path of the genuine French tradition. 

181 GooprIcH, op. cit. 21; Cheatham, American Theories of Conflict of Laws 
—Their Role and Utility, 58 Harv. L. Rev. 361, 371 (1945); Dubois, The 
Significance in Conflict of Laws of the Distinction between Interstate and 
International Transactions, 17 Minn. L. Rev. 361, 366 (1932). 


132 Goodrich, Yielding Place to New—Rest versus Motion in the Conflict of 
Laws, 50 Cotum. L. Rev. 881, 899 (1950). 





COMMENT 
COERCED CONFESSIONS OF PRISONERS OF WAR 


Epirah Rose GARDNER * 


The lot of the prisoner of war has never been easy or enviable.’ 
But for over one hundred years men of good will have been working 
to persuade belligerents that prisoners should be accorded a definite 
legal status and a measure of human rights. By 1949, a prisoner, once 
subject to every caprice of his captor,? had for his protection a statute 
of 143 articles earnestly evolved by 59 sovereign governments. By 
the close of 1955, 48 of these governments had ratified this prisoners’ 
charter. One would have thought that men have become civilized in 
their treatment of the prisoner of war. Yet the very years which 
brought ratifications of the 1949 Geneva Convention on prisoners of 
war have also revealed a different and terrible picture. Clear evidence 
has appeared of a barbarism towards prisoners of war as devastating 
to mind and body as that perpetrated by any medieval captor. Indeed, 
today’s barbarism has bettered the instruction, for at the service of 
ruthlessness have been not only the example of ancient cruelty but 
also the latest developments, the fruits of the greatest advances in 
biological and psychological knowledge. To be taken prisoner has 
again become a fate feared more than death. 

It is beyond the scope of this discussion to consider all factors in- 
volved in the treatment of former prisoners of war upon their return, 
or possible punishment of them for acts committed while prisoners, 
such as collaboration, informing on or mistreating fellow prisoners, 


*LL.B., 1949, LL.M., 1950, George Washington University; Member of 
District of Columbia and Virginia Bars; Captain, U.S.A.F., Office of The 
Judge Advocate General, Headquarters, U.S.A.F. 

1JIn 1911, it was stated that: 


“Today the prisoner of war is a spoilt darling; he is treated with a 
solicitude for his wants and feelings which borders on sentimentalism. He 
is better treated than the modern criminal, who is ——s better off, under 
the modern prison system, than a soldier on a campaign. Under present-day 
conditions, captivity—such captivity as that of the Boers in Ceylon and 
Bermuda and of the Russians in Japan—is no sad sojourn by the waters of 
Babylon; it is usually a halcyon time, a pleasant experience to be nursed 
fondly in the memory, a kind of inexpensive rest-cure after the wearisome 
turmoil of fighting. The wonder is that any soldiers fight at all; that they 
do so, instead of giving themselves up as prisoners, is a high tribute to the 
spirit and the discipline of modern armies. . . .” 


Spaicut, War Ricuts on Lanp 265 (1911). See also, J. V. Dillon, The 
Genesis of the 1949 Convention Relative to the Treatment of Prisoners of War, 
5 Miami L. Q. 40 (1950). , ’ : 

2“. . . [P]risoners of war may still be subjected to the caprice and malice 
of a captor whose passions differ in no wise from those of the Carthaginian 
or Goth, and from the violence of which no regulations are likely to assure 
adequate protection.” 3 H INTERNATIONAL LAW, CHIEFLY AS INTERPRETED 
AND BY THE Unitep States § 668, p. 1845 (2d ed. 1945). 
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the giving of purely military information to the enemy, or accepting 
political indoctrination by the enemy. Some of those aspects will be 
mentioned. This article deals only with a narrow segment of the 
problem: the coercion of prisoners of war to induce them to give in- 
formation or perform acts, particularly acts of confession, which can 
be of subtle but effective aid to today’s enemy, particularly as a propa- 
ganda weapon. The methods used and the aims sought in a calcu- 
lated policy of confessions coerced by an unprincipled enemy challenge 
the wisdom of a civilized nation to frustrate the enemy and to protect 
its own citizens who, as prisoners of war, become victims of this in- 
humanity. The problem is how the nation is to cope with false con- 
fessions which have been coerced, with the technique of subversion 
of the will and with the purpose of extorting confessions. 


THe New Coercion: MeEtHops, PurPOsES 


Four centuries ago torture was recognized as a valued and legiti- 
mate technique of criminal procedure; men were compelled to in- 
criminate themselves by use of thumbscrew, rack and similar methods. 
A more enlightened time such as ours should abolish torture as a 
means of securing evidence. Yet the contrary is manifest today, and 
the civilized world remains shocked at the methods used in obtaining 
confessions and the “public trials” in which they are used.* The cir- 
cumstances surrounding coerced confessions have become familiar in 
the past two decades.* The Communist practice generally is to create 
confusion as to what is true and false, and out of the confusion to 
attain an objective, immediate or ultimate. Confessions and carefully 
staged public trials are a part of this program. 


3 KoesTLerR, DARKNESS AT Noon (1941). 

* Among men of strong will who have publicly confessed in trials before com- 
munist courts, notable are Czech Catholic Cardinal Mindszenty and American 
businessman Robert Voegler. The latter was sentenced in Budapest in 1950 to 
15 years imprisonment for espionage. American journalist William Oatis was 
given a similar trial and sentence. For discussion of Mr. Oatis’ trial and efforts 
on his behalf, see 98 Conc. Rec. 4957-62 (1952). More recently, the technique 
of public confession has been employed in Moscow itself. 


“The countless unfortunates who have undergone Communist methods 
of interrogation must often have wondered how their tormentors would 
stand up to the relentless pressure for a confession if the roles were re- 
versed. On Tuesday they learned that even the head of a Soviet government 
could be reduced to public recantation. Georgi Malenkov was not merely 
stripped of his power under the eyes of the whole Supreme ae, the 
Moscow diplomatic corps and a fair number of press ts. Under 
the same startled gaze, this master-manager listened to the reading of a 
confession in which he accused himself of failure in management; and his 
abject humiliation was completed when he admitted ‘guilt and responsibility 
for the unsatisfactory position in agriculture... .’” 

CLXXIV Tue Economist or Lonpon, No. 5816, 511 (Feb. 12, 1955). See also, 
the confession ideological error of V. M. Molotov in a letter to the magazine 
Communist of September 16, 1955, as reported in N. Y. Times, Oct. 9, 1955, 
§ 4, p. 2E, col. 2 and § 1, p. 1, col. 6-7. 
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The Method and Technique of Subversion of the Will 


Coercion is essentially “pressure of any type applied by one person 
upon another to force a desired action” * and may include all degrees 
of torture. The accounts of American prisoners of war in the Korean 
conflict reveal that they were subjected to a modern, scientific inqui- 
sition * to subjugate the will and to extort from them fantastic con- 
fessions. Isolation from normal environment, time and patience to act 
on the individual, and utter ruthlessness in inducing fear and despair 
in prisoners already physically and mentally deteriorated were char- 
acteristic. The Communists may have used the Korean prisoner of 
war camps as a laboratory to develop techniques of mass conversion 
and confession.’ Although the rules of the game have been set forth, 
war is scarcely a gentlemanly combat in modern times. The prisoner 
of war technically can no longer fight, but he remains a combatant and 
either the rules themselves or the method of enforcement of those 
rules are inadequate to protect him. 

None of the major parties in the Korean conflict * had ratified the 
1949 Geneva Convention on prisoners of war, but they had expressed 
their adherence to its principles. The Republic of Korea and the Peo- 
ple’s Republic of North Korea had not signed the Convention, but 
soon after the outbreak of hostilities they gave assurances of their 
observance.® Nationalist China did sign the 1949 Convention. Al- 


5 Coercion: A Defense to Misconduct While a Prisoner of War, 29 Inp. L. J. 
603, 612 (1954). 

6 The accounts of treatment of American prisoners in general are further 
amplified by information supplied by John H. Noble, a civilian prisoner of the 
Russians for nine years, Washington Evening Star, Apr. 3, 1955, p. 1, col. 3, 
et seq.; and by the demeanor and statements of Adele Rickett and Malcolm 
Bersohn on their release from three years as Communist prisoners. Washington 
Evening Star, Feb. 28, 1955, p. A-3, col. 2-3. 

Baldwin, A Survey of the Need for Changing Policy of the United States 
Toward the Geneva Conventions, N.Y. Times, Aug. 12, 1955, p. 3, col. 3-4, 
referring to “the victims of a barbaric brutality which is the hallmark of the 
communists everywhere and which can be dismissed or forgotten only at our 
peril. . . .” stated that 

“For the communist treatment of prisoners as hostages or pawns to advance 
communist objectives is neither haphazard nor unplanned. It is considered 
and deliberate, and it will continue as long as the communists believe that 
the end justifies any means.” 

7 Hill, Brain Washing: Time for a Policy, 195 Attantic Montuty, No. 4, 
p. 58 (April, 1955). , sais 

8 Article 2 of the 1949 Convention on prisoners of war states that it is 
applicable to “all cases of declared war” whether recognized or not and to 
“any other armed conflict,” as well as to occupation of a territory. ; 

° North Korea promised “scrupulously” to observe the prisoner convention 
“in accordance with existing international law and standards regarding prisoners 
of war.” N. Y. Times, July 14, 1950, p. 1, col. 3. Statements by the United 
States, the Republic of Korea and the North Korean regime that they would 
apply the principles of the Convention, although they had not ratified it, were 
made by July 15, 1950, were never disavowed, and were supplemented by other 
statements. Letter from Secretary of State Dulles to Senator Walter George, 
March 29, 1955; Hearing Before the Senate Committee on Foreign Relations, 
84th Cong., Ist Sess. Geneva Conventions for the Protection of War Victims, 
on Executives D, E, F and G 64 (1955). 
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though not a party, the People’s Republic of China communicated to 
the Swiss Government on July 16, 1952, its “recognition” of the Con- 
vention subject to certain reservations.*° Despite such token adher- 
ence, the Convention was consistently breached by the Communists 
in matters of physical care, communication and discipline, all of which 
are aspects of the coercive process. Some North Korean camp guards 
had copies of the Convention in their possession, but this fact did not 


assure the prisoners that their treatment would be in accord with its 
principles. 

International law and international agreements prohibit the impo- 
sition of mistreatment on prisoners of war. Yet the practice of the 
captors of United Nations prisoners evidenced a systematic disregard 
of the standards developed for captors. The discrepancy between the 
doctrine of civilized law and the techniques employed by enemy cap- 


tors is graphically underscored by the reports of repatriated United 
Nations prisoners of war. 


The standard of conduct agreed to by the Parties to the Geneva Con- 
ventions of both 1929 and 1949 reflected a desire for humane treat- 
ment and humanitarian principles. The prisoner of war ** is to re- 
ceive a prescribed minimum standard of care and treatment while 


‘ eis supra note 9, at 31 and 64. N. Y. Times, July 17, 1952, p. 1, 
col. 1. 
11 A copy of the 1949 Convention is to be in the POW camp for use of captor 
and captive. Articles 39 and 41. Prisoners of war “may in no circumstances 
renounce in part or in entirety the rights secured to them” by the Convention. 
Article 7. The sentiment of the inhabitants of occupied Guernsey in World 
War I on the Hague Convention of 1907 was 
“. . . [B]ut even if it is not as full or as specific as one could hope, the 
Hague Convention is a standard of behavior during occupations and it 
provided something on which we could base appeals. I am not going to 
pretend that we and the Germans agreed often about its interpretation but 
they were definitely susceptible whenever it was quoted to them. It does 
provide a check on an Occupying Force. They cannot and they do not 
flout its authority... . 2 z 
Our position in this island was unique. We were a small community 
under the Commas Same at cf from oy ag Ay the “~ = 
Convention is real and soli en you have it on your si 
alone. It is something of civilization which war with all is brutality 
cannot expel.” 
Wright, The Value of International Law in Occupied Territory, 39 Am. J. 
Inr’L. L. 775, 782 (1945). : 
12 Article 3 of the 1949 Convention specifically prohibits : A 
“a. violence to life and person, in particular murder of all kinds, mutilation, 
fe — -ee and torture ; 
% ing ostages ; F ge. 98 * 

c. outrages upon personal dignity, in particular, humiliating and degrading 
treatment ; : f . . 

d. the passing of sentences and carrying out of executions without previous 
judgment pronounced by a regularly constituted court affording all the 
ee guarantees which are recognized as indispensable by civilized 
peoples.” 


in regard to armed conflicts not of an international character and to persons 
not a part of hostilities. 
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in the custody of his captor. The general rule on humane treatment 
is contained in Article 13 of the 1949 Convention: 


Prisoners of war must at all times be humanely treated. ie 
unlawful act or omission by the Detaining Power causing dea’ 
or seriously endangering the health of a prisoner of war in its 
custody is prohibited, and will be regarded as a serious breach 
of the present Convention. In particular, no prisoner of war may 
be subjected to physical mutilation or to medical or scientific ex- 
periments of any kind which are not justified by the medical, 
dental or hospital treatment of the prisoner concerned and car- 
ried out in his interest. 


Likewise, prisoners of war must at all times be protected, par- 


ticularly against acts of violence or intimidation and against in- 
sults and public curiosity. 


Measures of reprisal against prisoners of war are prohibited. 
Article 14 states: 


Prisoners of war are entitled in all circumstances to respect for 
their persons and their honor. . 


Thus the Convention establishes a standard, prohibits certain acts 
and declares any violation to be a breach of the agreement. The cap- 
tor is required to provide for the maintenance and medical care of its 
prisoners without charge.** The treatment is to be equal among pris- 
oners.** Conditions under which prisoners are quartered must be as 
favorable as those of the captors’ own forces.** In addition to food,”® 
clothing ** and health, provision has been made for hygienic and medi- 
cal attention.”* 

These provisions for minimum treatment were consistently violated 
by Communist captors. The evidence of brutal and subtle tortures, 
physical and psychological, inflicted by the Chinese and North Ko- 
reans on British and American prisoners of war to induce confessions 
or to effect indoctrination is now voluminous.*® The United States 
estimates that 6,000 American prisoners of war died from starvation, 
exposure due to inadequate clothing, beatings or the physical and 
mental abuse of being kept in solitary confinement in pits, boxes or 


18 Geneva Convention, art. 15 (1949). 
14 Jd. art. 16. 
15 Td. art. 25. 
16 Jd. art. 26, requires that account be taken of the habitual diet of the prison- 

ers. See 3 Hype, op. cit. supra note 2, at 669, 1846. 

17 Td. art. 27 provides for cotine, underwear and footwear according to the 
climate of the region where detained. 
18 Jd. art. 29-32. 


19 Treatment of British Prisoners of War in Korea (H.M.S.O., 1955), 
White ty issued by the Ministry of Defence of the United Kingdom on Feb- 
ruary 27, 1955; P. Deane, I Was a Caprive 1n Korea, (1953); W. Dean & 
Worpen, General Dean’s Story, (1954). For a statement by Lodge, United 
States’ United Nations Representative, of atrocities North Korea and the 
Chinese People’s Republic, see 29 Der’r. State Buty. 757 (1953). 
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small cells.2° Prisoners were terrorized repeatedly by being placed 
before mock firing squads. Solitary confinement was used in con- 
junction with cunning psychological techniques.”* 

Definite limitations have been placed on the interrogation of pris- 
oners of war in all the conventions of the twentieth century. Article 
5 of the 1929 Geneva Convention stated that a prisoner was obliged 
to disclose only his name, rank and serial number. As this proved 
inadequate for identification,?* the 1949 Convention amplified the 
disclosure. 


Every prisoner of war, when questioned on the subject, is bound 
to give only his surname, first names and rank, date of birth, and 
army, regimental, personal or serial number, or failing this, 
equivalent information. 
If he wilfully infringes this rule, he may render himself liable 
to a restriction of the privileges accorded to his rank or status. 
* * * 


No physical or mental torture, nor any other form of coercion, 
may be inflicted on prisoners of war to secure from them infor- 
mation of any kind whatever. Prisoners of war who refuse to 
answer may not be threatened, insulted, or exposed to any un- 
pleasant or disadvantageous treatment of any kind. 


* * * 


The questioning of prisoners of war shall be carried out in a 
language which they understand.”* 


Despite the interdiction against seeking more than identifying data, 
the effort to obtain military information from a captive of war has 
long appeared to be a legitimate war objective, and the limits of the 


20 Hill, supra note 7 at 58. 

The figure 2,730 or 38% of the Americans captured, is given for the number 
of Americans who died in Korean prison camps in POW . the Fight Con- 
tinues after the Battle, A Report By THE SECRETARY OF DErEnse’s Fy 00 som 
CoMMITTEE ON PRISONERS OF Wak, 25 (August, 1955) ; Peseegeett f Defense, 
The U. S. Fighting Man’s Code, DOD Pamphlet 8-1 25 ae a 

Mr. Lodge, the United States. Delegate to the United Nations, introduced in 
the 8th General Assembly a resolution jointly sponsored Australia, France, 
Turkey, United Kingdom and United States, condemning atrocities 
committed against United Nations prisoners of war in Korea. At that time 
the following figures were given of death by atrocities: 

11,600—prisoners of war killed at or near the battlefield; 
17,000—Korean civilians killed for political reasons ; 
'940—prisoners of war dying from violent abuse, systematic neglect and 
outright killing in death marches behind the battle zone; 
7,300—prisoners of war dying in camps for the same reasons. 


H. R. Rep. No. 1695, 83d Cong., 2d Sess. 36-37 (1953). 

21 Colonel Schwable 7s of ey een. filth and constant inter- 
rogation, N. Y. Times, 4, 1954, . 4-6. 

222 OPPENHEIM, INTERNATIONAL ESF § 127, p. 378, note 1 (7th ed., H. 
Lauterpacht 1952). 

23 Geneva Convention art. 17 (1949). Each Pose £ bs required to furnish an 
identity card to those who accompany the armed forces who may become 
—— Art. 4A (4) A capture card is to be sent immediately upon capture. 

rt 
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Conventions have been exceeded in practice in all conflicts. Gener- 
ally, the purpose has been to acquire military information, such as 
number of troops, location of units, performance of equipment, oper- 
ational plans and data that might be of advantage to an enemy captor. 
In the past the methods employed rarely reached the extent of physi- 
cal torture. The purpose of the concerted torture and interrogation 
in Korea was generally to obtain statements desired by the enemy for 
use against the United States in the cold war. The methods used 
were most severe. They can best be understood by reference to spe- 
cific examples such as the following. 

Colonel Walker M. Mahurin’s account ** of his captivity in Korea 
is illustrative of the extreme measures used by the Communists to 
obtain confessions. He was placed in solitary confinement in a small, 
dark hole which furnished no protection from the elements. The 
Colonel was constantly interrogated and was told that no one would 
know how or why he died. After he had attempted suicide, the Com- 
munists told him that he had no rights whatsoever and that he would 
not be repatriated. It was then that he signed a false confession con- 
cerning biological warfare. 

Colonel Andrew Evans of the Air Force was also kept in a tiny 
cell, starved and relentlessly interrogated. After a suicide attempt by 
starvation failed and a confession had been signed, he was made to 
sign a “corrected” confession which would correlate with other con- 
fessions on the threat of not being released.”*> Lieutenant Richard S. 
Voss, burned in a crash that led to his capture, was told that the price 
of tending his wounds would be the signing of a confession.2* Cana- 
dian Squadron Leader A. R. MacKenzie, after 465 days in solitary 
confinement, knew that the war had been over for a half year and that 
the Canadian authorities were not aware that he was a captive. He 
was forced to sit for long hours and was told that he was not in a 
category of prisoners covered by the Geneva Convention since he was 
“shot down over China.” He finally agreed to sign a confession.” 


24N. Y. Times, Sept. 7, 1953, p. 2, col. 6. : 
25N. Y. Times, Sept. 7, 1953, p. 2, col. 6; also, Parade, Washington Post 
and Times Herald, June 19, 1955, pp. 8-14. 
26N. Y. Times, Sept. 7, 1953, p. 2, col. 6. 
27N. Y. Times, Dec. 18, 1954, p. 1, col. 8; Washington Evening Star, Feb. 
27, 1955, pp. A8, col. 1. The month taken to write the confession according 
to the enemy’s terms is described as: 
“For example, in my original statement I said I had penetrated only 
10 miles into China. They wanted me to say I had been instructed to fly 
and had flown 25 miles into China. Possibly they wanted this not only to 
indicate that my ‘crossing the Chinese border was no accident, but also 
to tie in with whatever they may have received from other prisoners. 


He would say to me: 
‘I see here that you only flew 10 miles into China. Let us discuss this 


point. It is a long time since you did this mission. Is it possible that you 
have forgotten the distance? We have information that it was further than 
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Some prisoners did not capitulate. Although they were kept stand- 
ing on a parade ground in summer heat and winter cold for hours in 
an attempt to force them to sign germ warfare confessions, 350 pris- 
oners of war did not sign.** Others were forced to stand on the frozen 
Yala River, barefooted, their feet drenched with water which in- 
stantly froze fast to the ice, and to remain there to “reflect.” ** It 


was of these people that the Peiping Radio broadcast stated, on their 
repatriation : 


Among 125 non-Korean P.O.W.’s repatriated . . . were twenty- 
five captured United States officers who took . . . part in dis- 
seminating germs in North Korea. These men were exempted 
from prosecution by the Korean People’s Army in accordance 
with its lenient policy toward P.O.W.’s.*° 


The treatment received by British prisoners of war in Korea has 
been recounted by a British officer, Captain Farrar-Hockley.** He 


10 miles. Try and recollect how long it took you to cross the Yalu, flyi 
north, figure how fast you were going and in that way I am sure you will 
find that you must have gone further than 10 miles in, use as you know, 
you cover a great distance in a short time in your type of airplane.’ 

I knew my figure must be increased but now I had to know to what 
extent. So I said: 

‘Maybe I’m wrong. It could have been 15 miles.’ 

He said: ‘It is still possible that are in error. Think about it again.’ 

So I took a piece of paper, went # setae ~ a show of calculations, and said: 
‘Maybe it was 25 miles. How does that fit in with your information?’ 

He seemed satisfied. Then he came to the question of where I was shot 
down. We finally settled on a poim five miles west and two miles north 
of the Suihoo Reservoir. 

Every now and then he interjected: ‘Now don’t forget, we don’t want 
you to lie to us. We just want you to tell us the truth.’ 

It was like a crazy word game. So far as I was concerned I knew I was 
lying and I knew he knew I was lying. Yet in some way he was convinced 
these lies were the truth, because as he said so many times before: ‘Truth 
is a comparative thing and if it helps the people it is the truth.” Wash- 
ington Evening Star, Feb. 24, 1955, p. A20, col. 3. 

A similar account is given in the prison diary of Lt. Roland W. Parks, USAF: 

“Finally I told Chang I would write anything he wanted. I asked him 
how often he wanted me to say I had crossed the Yalu. He then got huffy 
and said all he wanted was the truth. I gave up. Here they were ordering 
me to write lies, and then saying all they wanted was the truth. So I just 
wrote something to the effect that I had flown across the Yalu River a 
number of times. I didn’t know it then, but this was the beginning of a 
long siege of writing under pressure.” , 

Quoted by Anthony Leviero in For the Brainwashed: Pity or Punish- 
ment, N. Y. Times Magazine, Aug. 14, 1955, pp. 12-17. 

Another account is given of one American Lieutenant who refused to sign a 
confession, was interrogated for over 1,800 hours and was sentenced to death 
by a firing squad. In a second trial by his captors, he was sentenced to a labor 
camp and a sentence was also imposed against his daughter in the United States. 
Another officer was sentenced by his captors to solitary confinement for 100 
years, thrown into a 5’ x 4’ x 4’ hole where he was left for a week without food 
or water. H. R. Rep. No. 1695, supra note 20, at 46. 

28 N. Y. Times, May 4, 1953, p. 1, col. 7 and p. 5, col. 3-4. 

29N. Y. Times, Feb. 27, 1955, p. 1, col. 5; also British White Paper, supra 
note 19 at 23. 

30N. Y. Times, Sept. 7, 1953, p. 2, col. 7. 

31 Farrar-Hockity, THE Enc or THE Sworp (London 1954). 
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tells of military interrogation and political indoctrination for extended 
periods.** Those who did not answer interrogation satisfactorily or 
who resisted political indoctrination were placed in a reinforced con- 
crete hut in sub-arctic temperature to “consider” their errors.** They 
were asked their opinion of their commander, his character and what 
was thought of him by his superiors,** and for radar information.** 
The price of treatment for an amputee whose wound was infected, 
or of sending a letter home was a letter to the Chinese Communists 
praising the treatment prisoners received or one calling on the United 
States to end the Korean war.** Confessions were obtained by strata- 
gem or solitary confinement, and one was not released from such con- 
finement unless he confessed.** Savage treatment—pistol whippings, 
beatings, near drowning by a wet towel and revival by cigarette burns, 
exposure to the point of cold shock followed by revival in a scorching 
cell—is graphically reported.** Along with the physical brutality, 
prisoners were told: “[N]o one knows you are here. If you resist 
us, we will put you in a deep hole where you will remain for forty 
years and your bones will rot. The world will forget you.” * 

Accounts of other prisoners during the Korean war reiterate the 
various aspects of physical and psychological coercion in attempts to 
extort confessions.*° The brutality used in Korea was more subtle, 
more prolonged and intended to have more terrible after-effect than 
methods used in earlier wars. It was calculated to disintegrate the 
mind of an intelligent victim and distort his sense of values so that 
he would become a willing accomplice to the complete destruction of 
his integrity and to the creation of an elaborate fiction. The tech- 
niques used in obtaining confessions from prisoners of war were based 
on the elementary motivation of the individual to survival and were 
analogous to those which the Soviet biologist Pavlov had used in ex- 
periments on rats and dogs and those which the Soviet Union had 
82 Jd. at 109, 111, 125. 

at 203. 


38 Jd. 

34 Td. at 110. 

35 Id. at 120. 

36 Jd. at 153, 162 and 202. 

87 Id. at 258. 

38 Jd. at 182-5, 236, 255, and 260. 

39 Td. at 213. ft 

40 For reactions of released prisoners and extent of indoctrination, see ' 
Initial Psychiatric Findings of Recently Repatriated Prisoners of War, 3 AMERI- 
CAN JourNAL or Psycuratry, 358-363, (Nov. 1954). Also, Why Did ane 
GI Captives Cave In?, interview with Major Wm. Mayer, U. S. NEWS AN 
WORLD REPORT, 24 Feb., 1956, pp. 56-72. : 

A remark by Judge Learned Hand on confessions coerced by the Communists 
is noteworthy: “I should say, if they took me, ‘Now, tell me what want 
me to sign now, because I am going to sign it some time,’ and maybe I will get 
through with a little less, and ‘Where is it and where is the dotted line?” 
Lawyers and the Cold War, In Cooperation with the International Commission 
of Jurists held at The House of the Association of the Bar of the City of New 
York, May 24, 1954. 
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used against its own people to force them into the Communist pat- 
tern. 


The Geneva Convention encourages intellectual activity for pris- 
oners of war: 


While respecting the individual preferences of every prisoner, 
the Detaining Power shall encourage the practice of intellectual, 
educational, and recreational pursuits, sports and games amongst 
prisoners, and shall take the measures necessary to ensure the 
exercise thereof by providing them with adequate premises and 
necessary equipment. . 


Under the guise of this provision, compulsory study groups were or- 
ganized. In the beginning these groups were merely forced to listen 
to Communist news bulletins, but after a period of time some of the 


members made broadcasts, including “peace appeals” and germ war- 
fare “admissions.” Obviously, coercive methods were employed at 
every stage and in all phases. 

Part of the coercive process was the use of the results obtained from 
indoctrination or confession by particular prisoners as example and 
inducement to other prisoners. As a concomitant of the purpose for 
which the coerced confessions were obtained and as a propaganda 
weapon in the cold war, some of the prisoners who signed confessions 
on the use of biological warfare were tried by courts in Communist 
China. The conduct of these trials and the disciplinary measures used 
were not in accord with the principles of the Geneva Conventions. 

Traditionally the prisoner of war must conform to the laws, regu- 
lations and orders in force in the armed forces of the captor or be sub- 
ject to disciplinary measures.** A provision to this effect is contained 
in the 1949 Geneva Convention.“* Serious offenses may be punished. 


#1 Remarks of Dr. Mayo, H. R. = No. 1695, supra note 20 at 46. 
42 Geneva Convention, art. 38 (1949). 
43%. [f]or insubordinate or contumacious conduct [a prisoner] must 
expect disciplinary measures.” WuntTHROP, MiuirAry Law AND 

793 (2d ed. 1920). 

Convention art. 82 (1949). The 1907 and 1929 conventions con- 
intead like provisions. Art. 83 of the 1949 —— states that the Detaining 
Power will “exercise the greatest leniency and adopt, wherever possible, disci- 
plinary rather than judicial measures.” iN map Mae pomions Goes 
confinement only as a pn Hen or health measure, but not in penitentaries. 
Art. 21 and 22. Weapons may be used against a prisoner only as an extreme 
measure and only after a warning appropriate to the circumstances. Art 42. 
Disciplinary punishments are fines, discontinuance of special privileges, fatigue 
duties and confinement. Art. 89. No single punishment may last longer than 
30 days. Art. 90. cad: Ma Ta 
to or exercised by another prisoner of war. rt. 96 : 

In the United States, a prisoner of war is subject to Article 2 (9) of the 
Uniform Code of Military Justice. U.S.C. § 552. Jurisdiction over the 
gotten of peisanars of whe vee cant by conventions to which the United 
Matty Sn 0 Suit gpd Sn Sane oa Ss 

- SNEDEKER, MILiTary ayes be tHe Untrorm Cong § 71la os). 

edeker discusses punishment of absence by a prisoner [§ 
and of escape [§ 2101 (b), $ Dot Od onl § 807]. 
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The Convention requires that any trial of a prisoner be by a military 
court, unless the Detaining Power’s laws permit trial of military per- 
sonnel by civil courts, with a guarantee of fairness in the trial and 
sentence in accordance with the laws and penalties applicable to the 
Detaining Power’s forces.*® Article 85 provides that: 


Prisoners of war prosecuted under the laws of the Detaining 
Power for acts committed prior to capture shall retain, even if 
convicted, the benefits of the present Convention. 


Such prior acts may include what are essentially war crimes.*® On 
signing the Geneva Convention of 1949, the Soviet bloc (USSR, 
Ukranian SSR, Byelorussian SSR, Poland, Hungary, Bulgaria, Ru- 
mania, Albania and Czechoslovakia) expressly stated a non-acceptance 
of Article 85.7 With this reservation in their acceptance of the Con- 
vention, the power of sentencing is limitless and the treatment after 
conviction uncertain. It was presumably under the Communist ex- 
pansion of this Article that American fliers were “tried” for “war 
crimes” on the basis of their confessions to the use of bacteriological 
warfare prior to their capture, and under the Soviet reservation that 
the procedural safeguards of trials of prisoners of war were ignored. 
It is to be remembered, however, that North Korea and the Chinese 
People’s Republic had expressed their adherence to the entire Con- 
vention and had not made such an express reservation. The proce- 
dural safeguards in the Geneva Conventions, in addition to prohibiting 
trial except for what is an offense under the Detaining Power’s law 
or under international law at the time of commission of the offense, 
are that there can be no ex post facto trials or sentencing, confessions 
cannot be coerced, the prisoner must be apprised of the offense, the 
trial is to take place as soon as possible, the prisoner must be given 
an opportunity to present a defense and to have counsel, and a pris- 
oner can be punished only once for the same act.** In accordance with 
the democratic principles of a speedy trial there can be no more than 
45 Geneva Convention art. 84 and 87 (1949). Authorities of the Detaining 
Power are to take into consideration that “the accused, not being a national 
of the Detaining Power, is not bound to it by any duty of allegience, and that 
he is in its power as the result of circumstances independent of his own will”. 
Torture, corporal punishment, imprisonment in premises without daylight an 
collective punishment for individual acts are specifically forbidden. Art. 87. 


46 See 2 OPPENHEIM, INTERNATIONAL Law § 128 (7th ed. 1952). 

47 The texts of these reservations were substantially like that of the USSR: 
“The Union of Soviet Socialist Republics does not consider itself bound by 
the obligation, which follows from Article 85, to extend the application of 
the Convention to prisoners of war who have been convicted under the law 
of the Detaining Power, in accordance with the principles of the Nuremberg 
trial, for war crimes and crimes against humanity, it being understood that 
persons convicted of such crimes must be subject to the conditions obtaining 
in the country in question for those who undergo their punishment.” 

Reservations Made at the Time of Signature of the Geneva Conventions for 
the Protection of War Victims, of August 12, 1949. 
48 Geneva Convention art. 86, 99, 102, 103 and 105. 
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three months pre-trial confinement, and then only if members of the 
Detaining Power’s force would be subject to such confinement.*® 
If a prisoner of war is to be tried, at least three weeks’ notice to the 
Protecting Power must be given by the Detaining Power of its in- 
tention to institute proceedings. This notification © is to include the 
specific charges, applicable law, and date and place of the opening of 
the court. Representatives of the Protecting Power are entitled to 
attend the trial. Without submission of evidence of this notification, 
the tribunal lacks jurisdiction.5* The Protecting Power is to be noti- 
fied, also, of the results of the trial including findings and sentence.** 
A death sentence can be executed only after notice to the protect- 
ing power and a six months’ interval thereafter.** The rights of 
petition and appeal are the same as those to which the members of 
the forces of the Detaining Power are entitled.** Confinements after 
conviction are to be in the same establishments and under the same 
conditions as for members of the armed forces of the Detaining 


Power,®® with regard and conformity to requirements of health and 
humanity. 

The falsity of the charges of the use of germ warfare brought 
against the Americans is clear. The Soviet Union was compelled to 
use its “veto” in the Security Council to prevent an impartial inves- 
tigation of the allegations. There has been categorical denial by the 
appropriate officials of the United States.°* The Communists used 


49 Id. art. 103. 

50 Td. art. 104 and 105. 

51 Jd. art. 104. The question of notice to the Protecting Power, twice raised 
before the United States Supreme Court, has perhaps been answered in such a 
way as to weaken the American position in regard to protesting trials of Ameri- 
can prisoners of war. In Johnson v. Eisentrager, 339 U.S. 763 (1950), the Court 
stated that the responsibility for observance and enforcement of the rights given 
a prisoner of war under Article 60 of the 1929 Geneva Convention (which corre- 
sponds with Article 104 of the 1949 Convention) on notification are vindicated 
only through protests and intervention of Protecting Powers. In the trial of 
General Yamashita, 327 U.S. 1, 24 (1946), the Court held that there was no lack 
of jurisdiction by failure to give notice under Articles 60 and 63 of the 1929 
Convention, as those Articles applied “only to persons who are subjected to 
judicial proceedings for offenses committed while prisoners of war . . -, and 
the General’s offenses were committed while he was an enemy commander and 
prior to his capture. The dissenting opinion, deprecating the lack of notice, 
stated that it left 

“prisoners of war open to any form of trial and punishment for offenses 
against the laws of war their captors may wish to use, while safeguarding 
them, to the extent of the treaty limitations, in cases of disciplinary offense. 
This, in many instances, would be to make the treaty strain at a gnat and 
swallow the camel.” 327 U.S. 1, 76 

52 Geneva Convention art. 107 (1949). 

53 Td. art. 101. 

54 Td. art. 106. 

55 Id. art. 108. . : 

56 The charges of the use of biological warfare by the United Nations forces 
were “denied by the United States Secretary of State; characterized ‘utterly 
false’ by the United Nations Secretary General; termed abominable, malicious 
falsehood by the United States Secretary of Defense; and categorically denied 
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as their most important so-called evidence of United States guilt the 
purported confessions of six American aviators. These coerced con- 
fessions were based on purported acts committed during combat and 
prior to capture. No Protecting Power was appointed for United 
Nations prisoners during the Korean war. But the United States,— 
the nation these aviators served—had no prior notification of the trial 
of the airmen, as required by Article 104 of the Convention; the ac- 
counts of the returned prisoners of war indicate that they had none 
of the other procedural safeguards of the Convention. The mitigation 
of their sentences and their repatriation were termed acts of grace by 
the captor and were further exploited in Communist propaganda. 


Purpose of the Coerced Confession 


Confessions of prisoners of war have been used as a propaganda 
weapon in the cold war. Perhaps the method of obtaining them was 
an experiment in the techniques of extortion, and the Korean pris- 
oner of war camps were somewhat like the “laboratories” of Dachau 
and Buchenwald in World War II. Why was it necessary to go to 
such length to prove a charge of germ warfare or espionage when the 
captor could have fabricated confessions out of whole cloth for its 
own peoples? The result sought to be produced was intended to af- 
fect not only the inhabitants of totalitarian countries but also neutral 
nations and others in the free world who could be swayed by the au- 
thoritarian look of a confession by a high-ranking military officer who 
would seem to be beyond intimidation. With the dissemination of 
propaganda films about prisoners of war, the Communists exploited 
the confessions in Europe and Latin America.** The technique used 
is that of the oft-repeated lie becoming accepted as truth. The Com- 
munist objectives in obtaining confessions, in conjunction with in- 
doctrination, were to secure favorable propaganda, to organize the 
prisoners, to facilitate handling them and to change their political 
concepts. Only rarely were the confessions used to obtain intelligence 
information.** 

The germ warfare charges against the United States and the denial 
of the use of coercive methods in obtaining such admissions were be- 


by the Commander-in-Chief, United Nations Command in Korea.” In June, 
1952 the United States asked the Security Council to request the International 
Red Cross to inyestigate the charges and report to the Security Council, but 
by use of the veto the Soviet Union blocked an impartial investigation of these 
charges. On October 20, 1952, the United States asked the General Assembly 
to request such an investigation. On April 23, 1953 the General Assembly 
adopted a resolution to that effect by 52-5 vote (Three abstained. The negative 
votes came from the Soviet bloc.) On September 4, 1953, six American fliers 
were released and disclosed the methods used to extract their “confessions” on 
the matter. H.R. Rep. No. 1695, supra note 20, at 45. 

57 N.Y. Times, Oct. 7, 1953, p. 10, cols. 5-6. 

58 This Week Magazine, Washington Sunday Star, July 17, 1955, pp. 7-9. 
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lieved by some even in England.®* This gambit was used by the Com- 
munists to explain deaths from disease among their own people. The 
effect of the false confessions and broadcasts as propaganda, insofar 
as can be ascertained was less damaging than was expected. Many 
countries were participants in the Korean conflict, and nationals of 
both West and East were members of the armed forces or observers 
and thus became aware of the treatment accorded prisoners—com- 
batants, journalists, diplomats and missionaries. Their accounts based 
on personal experiences serve to counter the force of the propaganda 
campaign. The extreme brutality has been recorded; the pattern of 
the subversion of the will followed by a false confession has been gen- 
erally recognized. 


THE STANDARDS OF THE LAW 


What can be done to counteract this new technique of abuse of 
prisoners of war? The lawyer might ask first what protection is af- 
forded to the nation and to the individual by international law and 
international tribunals? What are the rights of our own citizens who, 
as prisoners of war, fall victim to the new coercion? To what extent 
have we recognized the claims that such coercion relieves our soldiers 
from blame for misconduct while prisoners of war? These and many 
other questions arise from the prisoner situation in the Korean war. 
Answers to all are not readily given. 

In ancient times the individual rather than the state was considered 
to be the captor of a prisoner of war and he could with impunity tor- 
ture, slaughter, sacrifice or ransom his captive.*° With the thesis that 
wars were between nations rather than between armies and that the 
objective of war was the subjugation of the enemy state came the 
principle that the relationship of belligerents was one of state-to-state 
and not one of individual-to-individual or captor-to-prisoner. By the 
eighteenth century, there was a general tendency to mitigate cruel 
practices and to treat prisoners with humanity and consideration. 
Several agreements * preceded the Geneva Conventions of 1929 


5° The Peiping People’s Daily called the story of the torture of Colonel Ar- 
da.” Washington Post and Times Herald, Aug. 14, 1955, 


was untrue and that the United States had requited his confession “by a new 
spate of propaganda accusing Peiping of torturing one of the prisoners. ere 
It is indeed curious that China should have released a tortured prisoner so as 
to enable him to testify against her.” N.Y. Times, Aug. 19, 1955, p. 4, col. 3. 
603 Hype op. cit. supra note 2, at § 688, 1844 (2d ed. 1945); 2 Orrenner, 
INTERNATIONAL Law § 125 (7th ed.) ; Fiory, PRISONERS OF War, a Stupy In 
THE DEVELOPMENT oF INTERNATIONAL Law 10-12 (1942) ; Dillon, supra note 1 
and citations therein; WuINTHROP, op. cit. supra note 43° and citations 
61 Special cartels often provided for redemption of members of the 
combatants. The Treaty of Friendship between the United States and 
1785, stipulated proper treatment for prisoners, prohibiting the use of irons 
distant transportation and providing for confinement in a 
proper food and exercise. 2 OpPENHETM, Seenticamasibes Law $1 
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which were in effect during World War II between most belligerents 
with the exception of Germany and the Soviet Union. The period of 
hostilities, 1939-1945, demonstrated the need for further revision and 
the expansion of protection to war prisoners. The 1949 Geneva Con- 
vention Relative to the Treatment of Prisoners of War * was signed 
by 59 nations.** This convention adopted more detailed rules for the 
treatment of prisoners and followed the current principle that inter- 
national law not only regulates the mutual conduct of nations but also 
imposes punishment for individual wrongs. Technically, these rules 
bind only the 48 nations who have deposited their ratification and 
apply only to persons specifically defined as prisoners.* 


Previous Instances of Mistreatment of Prisoners of War 


Thus far, there has been no trial for the offense of mistreatment of 
prisoners involving coercion of confessions. This may well be be- 


and WINTHROP, Op. cit. supra note 43, at 789, note 98. The Swiss, traditional 
non-belligerents, were the motivating influence in international conventions on 
the laws of war and the treatment of wounded and prisoners. They brought 12 
states together in 1864 to form the Geneva Convention, which was revised in 
1899. The Hague Regulations of 1907, X Hague Convention, 36 Srat. 2277- 
2309 (1907), T.S. 539, contained exhaustive rules of captivity, but, having been 
drawn up in peacetime, proved incomplete. They were observed by most bel- 
ligerents in World War I as far as they believed them to be declaratory of cus- 
tomary international law. 

62 Geneva Convention Relating to the Treatment of Prisoners of War, 1929; 
47 Strat. 2021; T.S. 846 (1929); 4 Treaties, ConvENTIONS, INTERNATIONAL 
Acts AND PROTOCOLS BETWEEN THE UNITED STATES OF AMERICA AND OTHER 
Powers 5224 (G.P.O. 1938). This Convention was signed by 47 states in July 
1929 and was signed and ratified by the United States. By 1950 many of the 
United Nations in Korea had ratified the 1929 Conventions, but the USSR had 
not. It was at least strong evidence of the custom or law of war and by inter- 
national recognition became a part of customary international law on the treat- 
ment of prisoners. 

63 75 United Nations Treaty Series 972 (1950). For the text of the Final Act 
of the Diplomatic Conference of Geneva of August 12, 1949, see Dept. State 
Publication 3938, 84-161. Also, Dillon, supra note 1. 

64 By mid-1955 the 1949 Convention had been ratified or acceded to by 47 
nations. HEARINGS, supra note 9, at 2. The USSR deposited its ratification on 
May 10, 1954 (id. at 4, T.I.A.S. 3364, p. 200). The United States, a leader in the 
trend for the betterment of treatment for prisoners, signed the Convention in 
1949. Documents were submitted to the Senate, April 26, 1951, but action was 
delayed during the Korean conflict. Following the release of four imprisoned 
American airmen on May 31, 1955, the Department of State requested action in 
June, 1955. On July 6, 1955, the Conventions were ratified by the Senate by a 
77-0 vote. Along with , New Zealand, Netherlands and United Kingdom, 
the United States reserves the right to impose death penalties for grave offenses 
in occupied territories in wartime, whether or not the local laws so provide. 
N.Y. Times, July 7, 1955, p. 1, col. 7. The United States, the forty-eighth state 
to do so, deposited its ratification documents with the Swiss Federal Political 
Department on August 2, 1955. N.Y. Times, Aug. 4, 1955, p. 3, col. 7. The Con- 
ventions were proclaimed by the U.S. President on August 30, 1955. N.Y. Times, 
Sept. 8, 1955, p. 5, col. 3, and became effective for the United States on February 
2, 1956; U.S. Treaties and Other International Acts Series ‘ 

See also 2 OppenHEIM § 59a and §§ 125-126, and Pictet, The New Geneva 
Conventions for the Protection of War Victims, 45 Am. J. Int’L L. 462. (1951). 

65 Art. 4. On the commencement of prisonership, see Flory, op. cit. supra 
note 60 at 39 and Instructions ror THE GOVERNMENT OF THE ARMIES OF THE 
Unrrep States In THE Frexp, Sec. IT, par. 49, G.O. 100, April 24, 1863. 
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cause the importance of the coerced confession is comparatively recent 
and the war in which this was most flagrantly done did not result in 
a victory which permitted bringing the coercive captors to trial. 
Nevertheless, cases involving mistreatment of prisoners of war gen- 
erally are very much in point and would be the precedents for any 
future trials in coercion cases. 

Despite the clarity with which rules of conduct for captor and cap- 
tive have been set down, there are many cases ® of misconduct by a 
captor toward the prisoner he guards and by the prisoner himself 
while in confinement. The latter category includes adherence to the 
enemy or acts which “aid and comfort” the enemy such as giving mili- 
tary intelligence or performing acts which benefit the enemy. The 
following cases in other, earlier conflicts illustrate mistreatment by 
the captor. 

Some cases of captors who have mistreated prisoners have been 
decided judicially. After the American Civil War a military commis- 
sion, convened in Washington in 1865 ® by order of the President of 
the United States, tried Captain Henry Wirz, a Confederate officer, 
en charges of mistreating and murdering prisoners of war contrary 
to the laws of war.** The acts alleged occurred while Wirz was com- 
mandant of a Confederate military prison at Andersonville, Georgia. 
One of his defenses was that he had done the acts pursuant to orders 
of higher authority. The Judge Advocate General, in his report to 
the President, said: “While it may be and probably is the fact that 
his action in this matter was sanctioned by the rebel [General] 
Winder when he was on duty at that place, it does not relieve the 
prisoner of responsibility for the result.” "° Wirz was hanged on No- 
vember 6, 1865. 

The case of Nurse Edith Cavell was a cause célébre in World 
War I. Captured by the Germans, she was charged with assisting 
Allied soldiers to escape but was not informed of the charges before 
arraignment and was not permitted to see her defense counsel before 
the court hearing. The proceedings were secret, and her execution 
was immediate; no appeal was allowed." Although no action was 


66 See, Salisbury, History Relates POW’s Hard Lot, N.Y. Times, Aug. 18, 
1955, p. 13, cols. 3-4 and Addenda No. 4, Prisoners of War in History in POW 
. . . the Fight Continues after the Battle, supra note 20, at 49-63; D.O.D. 
Pam. 8-1, pp. 59-73. 

87 The Civil War did not terminate in Georgia until April 2, 1866. 7 Moorg, 
Dicest oF INTERNATIONAL LAW 337-338. 

688 American State Trials 657-874 (original issue 1865. Lawson ed. 1917). 

69 See KANTOR, ANDERSONVILLE (1955). 
assy of Harry Wirz, H.R. Exec. Doc. No. 23, 4th Cong., 2d Sess. 812 


11 Diplomatic correspondence by the American Legation in Belgium on Miss 
Cavell’s behalf is contained in U.S. Depr. or State, PAPEers RELATING TO For- 
C109 — OF THE Unrrep States, The Lansing Papers 1914-1920 48-68 
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ever taken against any individual involved in the trial, the summary 
nature of the proceedings shocked the Allies and resulted in a propa- 
ganda and psychological disadvantage to the Germans during the war. 

During World War II the actions of captors of Allied prisoners of 
war resulted in trials by the victorious powers after hostilities ceased. 
The volumes of the Nurenberg trials ** contain considerable docu- 
mentation of the brutality of the Germans, and the results of the trials 
recognize the precedent for punishment of such violations of the laws 
of war and of crimes against humanity. The original definition of war 
crimes * included mistreatment of prisoners."* The principle of in- 
dividual, as well as national, responsibility was stated by the Chief 
Counsel for the United States *® and was affirmed by the judgment 
of the Tribunal.”* The trial of Killinger" specifically involved bru- 
tality towards prisoners of war. The accused therein was found guilty 


72 TRIALS oF War CRIMINALS BEFORE THE NURENBERG MILITARY TRIBUNALS 
UNDER ControL Counci. Law No. 10 (1946-1949) : ; Orrice or THE CHIEF 
CouNSEL FOR THE PROSECUTION oF AXIS CRIMINALITY, NAzI CoNSPIRACY AND 
AGGRESSION (1946-1948). 

78 Control Council Law No. 10, Article II(b), December 20, 1945, giving 
effect to the terms of the Moscow Declaration of October 30, 1943 and to the 
London Agreement of August 8, 1945, recognized the following acts as crimes: 

“War Crimes. 
Atrocities or offenses against persons or property constituting vieiotions 
of the laws or customs of war, including but not limited to, murder, i 
treatment or deportation to slave labour or for any other purpose, of b 
vilian population from occupied beg , murder or ill treatment of pris- 
oners of war or persons of the seas, ing of hostages, plunder or public 
or private property, wanton Fa donn Rep of cities, towns or villages, or 
tation not justified by military necessity.” 
Occupation of Germany. Policy and Progress, 1945-46. Dept. or State Pus. 
2783, European Series No. 23, 145 (August, 1947). 

1 ‘Also, Art. 6(b) of the Charter to the Agreement of the United Nations on 

the , Nuremberg Trials. 
Crimes always are committed only by persons. While it is quite 
Pienit. to employ the fiction of responsibility of a state or corporation for the 
purpose of i imposing collective liability, it is quite intolerable to let such a legal- 
ism become the basis of personal immunity.” Robert Jackson, Opening Address 
for the United States, Palace of Justice, Nurenberg, Germany, November 21, 
1945. Orrice or THE CHIEF COUNSEL FOR THE PROSECUTION oF Axis CRIMI- 
NaLITY, I Nazir Consprracy AND AcGrEssION 168 (1946). 
76“. That international law imposes duties and liabilities upon individuals 
as well as upon states has long been recognized . [citing Ex Parte 
Quirn, 317 U.S. (1942) . Crimes against international law are com- 
mitted by men, not bya tract entities, and only by punishing individuals 
who commit such crimes can the provisions of international law be enforced. 
. . » individuals have international duties which transcend the national 
obligations of obedience imposed by the individual states. He who violates 
the laws of war cannot obtain immunity while acting in pursuance of the 
authority of the State if the State in authorizing action moves outside its 
competence under international law.” 
Nazi Conspiracy AND AcGrEssION, Opinion and Judgment 52, 53 (1947). 

1? The Trial of Erich Killinger and four Others, 3 Law Reports of Trials of 
War Criminals 67 (1948) — and Prepared by U.N. War Crimes Com- 
mission, H.M.S.O., 1948). Trial by a British military court at Wuppertal, 26 
Moreton): December 1945. See also, VII Trial of the Major War Criminals 
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of having placed air crew prisoners in excessively heated cells and in 
solitary confinement in an attempt to extract from them operational 
and vital information of a kind which they were not bound to give 
under the 1929 Geneva Conventions. 

General Yamashita, commander of the Japanese Army in the Philip- 
pine Islands during World War II, was tried and convicted by a 
United States military commission ** for violation of the laws of war 
in that he failed to discharge his duties as commander to control the 
members of his command; permitted his armed forces to commit 
brutal crimes and atrocities against the people of the United States, 
its allies and dependencies; and allowed his forces to try and execute 
prisoners of war without the customary safeguards provided for such 
trials or giving the Protecting Power notice of death sentences. He 
was held responsible for 123 acts by members of his command, in- 
cluding mass extermination of the unarmed, non-combatant civil 
population, as well as violence, homicide and cruelty against prisoners 
of war. The United States Supreme Court stated, “The trial and pun- 
ishment of enemy combatants who commit violations of laws of war 
is thus not only part of the conduct of war operating as a preventive 
measure against such violations, but is an exercise of the authority 
sanctioned by Congress to administer the system of military justice 
recognized by the laws of war.” *® 


Coercion as a Defense 


If coercion itself has not produced any trials, it has been expressly 
pleaded as a defense in trials of servicemen for crimes committed as 
prisoners of war. 

Trials of former prisoners of war for acts of misconduct committed 
while prisoners have involved such offenses as mistreatment of fellow 
prisoners, actions which have aided the enemy and actual adherence 
to the cause of the enemy. Often, the defense has been duress, com- 
pulsion or coercion.*° In a Revolutionary War case one M’Carty * 
was indicted for high treason. He had been taken prisoner by the 
British and confined at Wilmington with the British troops for eleven 


78 Trial of General To i Yamashita. U.S. Military Commission, Manila, 
18 October-7 December 1945 and the Supreme Court of the United States oo. 
ments delivered on 4 February 1946), contained in 4 Law Reports of Trials 
War Criminals 1-96 (1948), (Selected and Prepared by U.N. War Crimes eg 
mission H.M.S.O. 1948). Appeal was taken to the United States Supreme Court. 
* the Matter of the Application of General Tomoyuki Yamashita, 327 U.S. 1 


1946). 
7° 327 U.S. 1 at 11. 


was raised in the “Axis Sally” case, United States v. Gillars, 182 F. 2d 962, 976 
(D.C. Cir, 1950). In the “Tokyo Rose” case, the court said n> “The asm 
claiming the defense of coercion and duress must be a person whose 
has brought him to the last ditch.” United States v. D’Aquino, 192 F 24 338, 2d 338, 
359 (9th Cir. 1951). 

81 Respublica v. M’Carty, 2 U.S. (2 Dall.) 86 (1781). 
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months. He then enlisted in the British Army. On being tried for 
serving in enemy uniform after capture, he defended on the ground 
of duress. The court stated that during the period in question he 
could have made his escape. 


. . - [I]t must be remembered, that, in the eye of the law, noth- 
ing will excuse the act of joining the enemy, but the fear of im- 
mediate death; not the fear of any inferior personal injury, nor 
the apprehension of any outrage upon property. But had the ac- 
cused enlisted merely from the fear of famishing, and with a sin- 
cere intention to make his escape, the fear could not surely always 
continue, nor could his intention remain unexecuted for so long 
a period.® 


During the American Civil War the United States Army Judge 
Advocate General expressed the opinion that acts committed while a 
prisoner of war might be excused if there were extreme suffering and 
privation which endangered life.** 

Misconduct by prisoners of war during the period of captivity has 
resulted in trials in both British ** and American * courts. The Brit- 
ish Army Act ® since 1881 has contained an article pertaining to mis- 
conduct while a prisoner of the enemy in time of war.®’ It was used 


82 Td. at 87. 

88 War Department General Order No. 207 (July, 1863) imposed a duty on a 
prisoner of war to escape. The Instructions for the Government of the Armies 
of the United States in the Field, G.O. 100 (April 24, 1863) by Francis Lieber, 
embodied the first code for prisoners of war. 

84 During World War I, Sir Roger Casement was charged with inciting fellow 
Irish prisoners of war to join an Irish brigade sponsored by Germany against 
the British. Rex v. Casement, [1917] 1 K.B. 98. 

85 Chief Signalman Harold E. Hirshberg was a prisoner of war of Japan after 
the surrender of the United States forces on Corregidor. On his release, he was 
tried and convicted by a Navy general court-martial on charges of maltreatment 
of two other Navy enlisted men, also Japanese prisoners, who were members of 
groups of prisoners working under Hirshberg’s charge. United States ex rel. 
Hirshberg v. Cooke, 336 U.S. 210 (1949). : i 

The Eisentrager case involved Germany nationals taken into custody in China 
by the American Army after the Japanese surrender. They were convicted by 
a military commission in China for violating the laws of war by engaging in 
and ordering continued military activity against the United States after the 
surrender of Germany and before the surrender of Japan. Eisentrager v. John- 
son, 339 U.S. 763 (1950). 

86 The Army Act, 44 & 45 Vicr., c. 58 §4 (1881). ; : 

87 By British Defense Regulations, it is an offense intentionally to assist the 
enemy or to prejudice the public safety or defense of the realm. The offense 
may be committed at home or abroad. Voluntary propaganda work for the 
enemy has been held to be adherence to and rendering direct military assistance 
to the enemy. The treasonous nature of propaganda activities does not, in 
British law, depend on financial reward or the means of dissemination or the 
evident falsity of the propaganda. Wartime Collaborators: A Comparative 
Study of the Effect of their Trials on the Treason Law of Great Britain, 
Switzerland and France, 56 Yate L.J. 1210, 1214-16 (1947). See also, 29 IN. 
L.J. 603, 609, supra note 5. ‘ 

William Joyce was convicted by a British court of treason by adherence to 
the enemy for his broadcasts for the enemy over an enemy network. HALL, 
TrIaL of Wru1AM Joyce (1946); Roserts, TRIAL oF WrittAm Joyce 175 
(1946) ; N.Y. Times, Jan. 2, 1946, p. 7, col. 4; Jan. 4, 1946, p. 7, col. 3. John 
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against 36 servicemen after World War II for voluntarily aiding the 
enemy while captive. Among them, Navy stoker Henry Rose was 
found guilty of giving military information to the enemy about a de- 
stroyer after being captured, beaten and threatened with death.** 
Major Cecil Boon was acquitted of charges of informing on the es- 
capes of other prisoners of war and of collaborating. The collabora- 
tion charged consisted of writing a letter—used in the Nippon Times 
—to the United States Commander of the Far East Air Force com- 
plaining of indiscriminate bombing of prisoner of war camps.** These 
were admittedly fictitious raids. Both Rose and Boon pleaded the 
defense of coercion and of threat of death for non-cooperation. In 
adjudging contrary sentences in the two cases, the courts may have 
weighed the gravity of the offense against the degree of coercion in- 
volved and considered Rose’s offense of revealing military information 
to be more serious. American Army Sergeant J. D. Provoo® was 
charged with seven treasonous acts of aiding the Japanese after the 
fall of Corregidor in the Philippine Islands early in 1942. The acts 
included giving aid and military information to his Japanese captors, 
willingly broadcasting propaganda for the enemy and informing on, 
denouncing and causing the execution of a fellow prisoner. 

After the Korean conflict the American forces tried former pris- 
oners of war for misconduct * while captive. Several of these of- 
fenses charged were acts which aided the enemy. Testimony of co- 
ercive acts by the captor has been used as a defense. Private Dicken- 
son * was found guilty of wrongful communication with the enemy 


Amery, who was not employed by : German government, was convicted of 
charges arising from making speeches —— of war, urging the conclusion 
of a peace treaty. Roerts, op. cit. at 17 

88 The Times (London), = 21, 1946, p. 2, col. 2; March 25, 1946, p. 2, 
col. 2; June 26, 1946, p. 2, col. 6 

89 Id, Aug. 28, 1946, p. 2, col. 1; —_ 29, 1946, p. 2, col. 1; Aug. 30, 1946, 
p. 2, col. 4; Sept. 22, 1946, Dp. 2, col. 

9° Provoo was found guilty of Reet and sentenced to life imprisonment and 
a $10,000 statutory fine by the District Court for the Southern District of New 
York on 11 February 1953. N.Y. Times, Feb. 12, 1953, p. 1, col. 7; Feb. 15, 
1953, sec. 4, p. 2, col. 6; Feb. 18, 1953, p. + cols. 1-2. This conviction was sub- 
sequently set aside by the Second Circuit Court of A ppeals on evidentiary and 
jurisdictional grounds. 215 F. 2d 531 (2d Cir. 1954), see also 124 F. Supp. 185 
(S.D.N.Y., 1954). A second indictment was dismissed on the ground that he 
had been denied his constitutional right under the Sixth i to a speedy 
trial. Washington Post and Times Herald, March 15, 1955, + , col. 6. This 
dismissal was affirmed by the United States Supreme Court, 350 U.S. 857 (1955). 

%1In CM 374314, Floyd, 18 CMR 362, an Army Board of Review upheld a 
conviction of a prisoner of war for striking a superior officer while in the exe- 
cution of his office. The Board stated that an officer may not “be deprived of 
bie oftice hy Ay act cf om ceeeay. penal Site 0 Se een oe 
a prisoner of war” and that the colonel “had the responsibility and duty to take 
such actions as were available to him . . . to assist his fello png with sian 
and, where necessary, order them to conduct themselves in Re aes 
ards of conduct traditional to American servicemen.” 18 

%2 Dickenson was sentenced to a dishonorable Fy oe and ten Sag con- 
finement at hard labor. The conviction was upheld by an Army Board of Re- 
view, CM 374659, Dickenson, 17 CMR 438, hag by the U.S. Court of Military 

Appeals, United States v. Dickenson, [No. 6238], 20 CMR 154. 
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by leading group discussions and by writing for publication and 
broadcasting on matters such as the conducting of bacteriological war- 
fare by the United States, the illegal aggression of the United States 
and other matters equally inimical to the national interest. He was 
also found guilty of informing on fellow prisoners to secure benefits 
for himself ** by reporting escape plans of prisoners which led to a 
fellow prisoner’s being placed before a mock firing squad and in soli- 
tary confinement for seven months. Army Corporal Batchelor was 
also convicted on charges of disloyalty to the United States and col- 
laboration with the enemy while a prisoner of war.** Army Lieu- 
tenant Colonel Harry Fleming was convicted of charges of praising 
the enemy in broadcasts, leading discussion groups, writing pam- 


phlets and signing propaganda appeals and urging others to write 
them also. He testified that he was forced to watch thirteen pris- 


oners of war die of starvation and filth after refusing to broadcast. 
He capitulated to the requests made of him, he said, not only because 
of self interest but in the interest of freeing others.** Five convictions 
of other individuals ** on charges of misconduct while prisoners of 
war preceded the court-martial of Major Ambrose Nugent on charges 


of making propaganda speeches blaming the Korean war on the 


8 Article 105, Uniform Code of Military Justice, on misconduct while a 
oner of war, provides for punishment for those who while in the hands 
enemy, for the purpose of securing favorable treatment, act without proper pa 
thority, in a manner contrary to law, custom or regulation, to the detriment of 
others held prisoner by the enemy. It is a new offense in military law, enacted 
in 1951 “after the abuses by members of the United States armed forces com- 
mitted while in ey of the enemy during World War II.” SNeEvEKEp, 
op. cit. supra note 44, at 653. 
% Batchelor was sentenced to life imprisonment. N.Y. Times, March 1, 1954, 
p. 3, col. 5; Sept. 16, 1954, p. 9, col. 1; Oct. 6, 1953, p. 13, col. 2. On review, 
ifth Army Commander affirmed the conviction and reduced the sentence to 
ao years confinement. N.Y. Times, Oct. 29, 1954, p. 11, col. 2. The sen 
zz approved by the Army Board of Review. CM 377832, Batchelor, 19 ( CMR 


95 N.Y. Times, Aug. 21, 1954, » 2 2%. $: Aug. 31, 1954, p. 3, col. 1; Sept. 
1, aA - col. 1; t. 2, 19: col. '4; Sept. 3, 1954, p . 6, col. 2. 
Times Sept. 16, 1954, p. of 2 and Sept. 18, 1954" p. 3, col. 7. His 
Pred 2 of co! rating with the’ enemy and the sentence to dismissal from 
the service and total forfeitures, N.Y. Times, Sept. 23, 1954, p. 1, col. 2, were 
affirmed the convening authority and forwarded for review. "N.Y. Times, 
Nov. 27, 1954, p. 4, col. 6. Bod nychn Review, CM 377846, Fleming, 19 CMR 
438, reversed sed the findings yo any edb h Fg and affirmed the sen- 


tence. A Fimes pending to S. Court of Military Appeals. Washington 
eg oad + —_ 4, P1956 ’p. 3, col. 5. 
of Sergeant James C. Gallagher, sentenced to life 


im BE eros 5 ye ober 19, 1985 f 1955 for ne two fellow American soldiers in a 
Korean yen cam Post and Times Herald, Aug. 20, 1955, p. 3, 
eee bn eas Lane Servae 2- ‘Erwin was 
t dtied in a Fort Lewis, ashington, court-martial charges of co! 

acquit with the rend while a prisoner. Ibid., Times; CM 386119, not reported. 
Corporal Harold M who had been a prisoner of war for 32 months, 
pleaded guilty to collaborating with the enemy while a prisoner and 
wae a ernor’s Island court-martial to Toren discharge 
A Bears N.Y. Times, June 30, 1955, p. 5, col. 6. Affirmed by 

Sa op nik of Review, CM 9, Sept., 1955. 





COERCED CONFESSIONS 549 


United Nations forces, forming peace committees, signing and circu- 
lating fictitious peace petitions and other documents detrimental to 
the country, as well as blocking escape plans of fellow prisoners of 
war. One document involved was a surrender leaflet “urging the 
United Nations forces to stop this ‘useless’ war.” ** The offenses 
charged were alleged to have happened during the period from June 
5, 1950, when he was captured, through the next summer when he 
was moved as a peace delegate to Prisoner of War Camp Number 12 
near Pyongyang. His defense was that he participated in Communist 
propaganda activities under orders of his superior officers and his 
other acts of cooperation were forced by the threats and brutality of 
his captors. He was acquitted.** Major Roland E. Alley was con- 
victed *°° of collaborating while a prisoner and committing acts detri- 
mental to the Army. Specifically, the charges involved giving military 
information to the Chinese Communists, soliciting information from 
fellow prisoners and cooperating with the enemy’s propaganda indoc- 
trination program while a prisoner by leading discussion groups and 
participating in peace committees to foster propaganda that the United 
States had been the “illegal aggressor” in Korea. Lieutenant Colonel 
Paul V. Liles was convicted of discrediting the military service by 
making propaganda recordings for his Korean captors. He was re- 
tained in the service but suspended from rank for two years,’ which 
implies a deprivation of privileges depending on rank but does not 
affect the right of an officer to promotion or his right to rise in files.*° 
The Army had 3,973 prisoners of war repatriated.*°* Of these, 225 
had engaged in “conspicuous misconduct in collaborating with their 
captors.” *°* The Army has had at least nine courts-martial scheduled 
for repatriated prisoners of war on charges of misconduct.* 


#8 N.Y. Times, Nov. 13, e ee col. 6; Nov. 30, 1954, p. 18, col. 7; Wash- 
A-6, cols. 1- 


ington Evening Star, March 4 1955, D. 
on +o i aw °. A-23, cols. 5-7. 
was dismissed 


from the servi 
. N.Y. Times, Nov. 4, ei 
sort as yet. 
. 11, col. 1. 
‘or Courts-Martial, United States (1951). 
the Fight Continues after the Battle, supra 
note 20, at 81; DOD Pamphlet 8-1 91. 

104 Hill, supra, note 7, at 59. 

105 Fo pending courts-martial were reported in 1954. N.Y. Ti Oct. 24, 
1954, p. 14, col. 3. See al og tory in N.Y. Times, July 10, » Dow's 7, cols. 
5-6. As of uly 20, 1955, 112 cases were r 
20, at 25. Fifty-four cases were still under investigation or in Sep- 
tember, 1955. In all, 429 of the 565 soldiers, airmen and marines who were inves- 
tigated for alleged misconduct in Korean prison camps have been cleared or their 
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In other branches of the American armed forces investigation and 
study have been made of misconduct of prisoners of war in cases of 
false confessions in which an element of coercion was present. Deter- 
mination of the issues has been made on an administrative rather than 
judicial basis. 

Colonel Frank Schwable, chief of staff of the First Marine Air 
Wing in Korea, was shot down over enemy territory on July 8, 1952, 
and was captured and placed in solitary confinement. 


After initial combat intelligence by his captors which was entirely 
ineffective, he was taken to a special prison camp whiere he was 
subjected to a particularly brutal and efficient sort of mental con- 
ditioning to the end that after five months of it he produced for 
his captors a written statement to the effect that United States 
forces had used bacteriological agents as a means of conducting 
warfare in Korea. 


This statement of Colonel Schwable was read to the United Nations 
General Assembly by the Soviet Delegate, Andrei Vishinsky.* The 
substance of the text was immediately denied by United States au- 
thorities of unimpeachable stature.*°%* On his repatriation a Navy 
court of inquiry, a fact-finding administrative body, considered Colo- 
nel Schwable’s case and recommended that no disciplinary action be 
taken; however, the Commandant of the Marine Corps commented 
on his future assignment potential and recommended that there be 
“application of such restrictions of his service to those military activi- 
ties involving duties of a type making minimum demands for their 
successful performance upon the elements of unblemished personal 
example and leadership.” *°° 


106 Sherman, Legal Obstacles in the Schwable Case, 49 Tue Brier 233 ao 
For the complete official statement of Colonel Schwable on his — 

The Army, Navy and Air Force Raaietes, Vol. 75, No. —~- 3 & eb. ra “1954). 
For the treatment of Colonel Scinwable 20 « prisoner, see Par ade, Washington 
Post and Times Herald, June 26, 1955, pp. 

107 U.N. GENERAL ASSEMBLY Report A/C, 1/L 28, March 12, 1953; 1st Com., 
7th Sess., Agenda Item 73, cited in Sherman, supra note 106. 

108 At the time, the United Nations Commander in Korea, General Clark de- 
nounced the germ warfare charges and expressed sympathy for the captives, 
saying that the world was all too familiar with the “mind-annihilating method 

of these Communists in extorting whatever words they want.” His statement 
was made “lest silence caving it be misinterpreted in any way.” N.Y. Times, 
Feb. 24, 1953, p 2, col. 2. 

The United —— through Lt. General Harrison, senior armistice negoti- 
ator, charged that the Chinese Communists in violation of the Geneva Conven- 
tion and other Caeracsionsl agreements had transported war prisoners to “re- 
form camps” in Manchuria for indoctrination and possible enlistment on the 
enemy side. N.Y.-Times, May 15, 1953, p. 1, col. 6. 

109 Sherman, supra note 106 at 241. N.Y. Times, April 1954, Be 1 col. 

3. The es Navy and Air Force Register, Vol. 75, No. yy S ( 

1, 1954). Colonel Schwable al ived the Legion ‘of Merit. NY. Times, 
July 8, 1954, p. 8, col. 7. Of 194 repatriated Marines, only Colonel Schwable 
bf required to meet a board of inquiry. N.Y. Times, July 10, 1955, p. E-7, 
co! 
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Among Air Force personnel there were a reported 33 persons who 
signed confessions and otherwise curried favor of their captors.**° 
Thirteen Americans, including Colonel John Arnold and Major Wil- 
liam Baumer, while prisoners of war were tried and convicted of war 
crimes and sentenced to prison for terms of from four years to life.*** 
All were reported to have admitted the crimes charged including that 
of being special agents in air drops of propaganda material.** The 
United States sharply protested their sentences,* and the American 
delegate to the United Nations suggested that torture may have pre- 
ceded these confessions as well as those of germ warfare.™* Dr. 
Charles Mayo, Alternate United States Representative to the United 
Nations at the Eighth General Assembly, stated to the Organization 
in the fall of 1953: 


. [We] know that the Communists accused at least 107 of 
our captured fliers of engaging in bacteriological warfare. Four- 
teen of these 107 are dead; seventeen are still listed as missing. 
The rest were repatriated to the United States. Thirty-six of 
these—two Marine and thirty-four Air Force men—signed false 
confessions, all under duress . . . all endured different degrees 
of “intense and determined” torture.’ 


On their repatriation all of these men gave accounts of the physical 
mistreatment and mental strain which were used to induce confessions 


of violating the Chinese border as part of a general military plan.*** 


110 A preliminary investigation was conducted of an estimated 87 (83) sus- 
pected repatriated prisoners, supra note 7, at 60; Report, supra note 20 at 81, 
by a board of general officers, N.Y. Times, Feb. 9, 1954, p. 5, col. 3, before whom 
appeared Dr. Mayo of the United Nations General Assembly Political Com- 
mittee. Of 87 suspects, 77 have been exonerated of blame, 7 have been sepa- 
rated honorably and three have resigned. Supra note 7 at 60 and N.Y. Times, 
Sept. 13, 1955, p. 11, col. 1 and July 10, 1955, sec. E, p. 7, cols. 5-6, However, 
earlier reports indicated that the Air Force contemplated court-martial of Say 
men. N.Y. Times, June 29, 1954, p. 30, col. 1, The matter was ultimatel 
ferred to an inter-service committee to ‘study ‘ ‘enemy technique of physi ond 
mental persuasion” and the conduct of prisoners of war when they are sub- 
jected to such techniques to develop a “more effective training program for 
servicemen so that they would be tter able to cope with the Communist’s 
treatment of prisoners” and as a basis for a uniform policy among the services 
on the standards of behavior of prisoners under such circumstances. Supra note 
4 eee ee Times, Aug. 23, 1954, p. 5, col. 1 and Sept. 26, 1954, p. 25, 


col. 1. 

111 N.Y. Times, Nov. 24, 1954, p. 1, col. 8. It is to be noted that this action 
ee the terms of Article 104 o re Geneva Convention of 1949 on prior noti- 

cation. 

112 N.Y. Times, Nov. 24, 1954, p. 1, col. 8 and Nov. 27, 1954, p. 1, col. 8. 

118 N.Y. Times, Nov. 24, 1954, p. 6, cols. 4-5. 

114. N.Y. Times, Dec. 10, 1954, p. 1, col. 8. 

115 N.Y. Times, Jan. 28, 1954 » DP. 2, cols. 5-6. 

116 Captain Harold Fischer cites the heavy pressure used. Washington a 
and Times Herald, June 21, 1955, p. 2, col. 1. Colonel John Arnold 
mistreatment and denies the “confession.” N.Y. Times, ae 2, 1955, p. 1, col. 8. 
The uncivilized torture and persuasion used to coerce him and "used as a prelude 
for his trial two years after his capture are discussed in N.Y. Times, Aug. 8, 
1955, p. 1, col. 4. Arnold and his companions were released two years after the 
cessation of hostilities in Korea. Lieutenant Roland Parks speaks of ound 
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The confessions were, of course, false, and the aviators had attempted 
to couch them in language to show this.*2" 

The accusations of misconduct against American prisoners of war 
during the Korean conflict have generally consisted of allegations of 
uttering false and disloyal statements, disclosing military information 
and mistreating other prisoners. Of the statements made, some 
praised the enemy, others attacked the war aims of the United States 
or its form of government, or attempted to spread disaffection among 
the troops. It is clear that many of these acts were performed invol- 
untarily because of duress and coercion. 


NATIONAL Poricy 


Attitudes Toward Coerced Confessions 


Innovations in coercive methods by physical and psychological 
means and the propaganda potential of false confessions obtained in 
this manner present unique problems. Giving a false confession is 
essentially different from giving vital military information, and yet 
it may be just as damaging to the nation.“* Early cases have held 
that fear of death is a good defense to the charge of swearing fealty 
to another sovereign.” Allegiance to the original sovereign could be 
resumed upon repatriation. It was not, however, a sufficient defense 
to charges of treason or adherence to the enemy. Recently former 
American prisoners of war have been tried for misconduct occurring 
during the period of captivity and for aiding the enemy by broadcast- 
ing, but not for signing false confessions obtained by coercion.**#° The 
courage to face death on the battlefield cannot be equated with a man’s 
capacity to withstand degradation, filth, starvation and mental agony 
in a prison camp. The ordeal must be faced alone, but the individual 


“mental coercion” and a forced confession in his prison diary in United States 
News ba World Report, June 24, 1955, p. 31. On his return to American cus- 


oe the Chine was asked if he had signed a confession before his trial 
hinese; he replied : “I believe I'll wait until I see my lawyer before 
pt that Bg wn 
117 Account Captain Fischer, Washington Post and Times ee Jone 
21, 1955, p. 2, col. 1, and of Colonel Arnold, N.Y. Times, Aug. 2, 1955, p. 
col. 8. On the status " of the airmen, see N.Y. Times, July 24, 1955, D. 26, ‘ot 
118 A similar problem was met after World War il. Under the French Penal 
Code, it is a complete defense to a major crime if the defendant acted pursuant 
to law or to orders of a legitimate authority. This rule was modified in regard 
to the Vichy government and those who had denounced persons to the enemy, 
delivered materials, documents or information to the enemy were punished, on 
the premise pw Be the state of war continued between France and Germ e 
spite an armisti Wartime Collaborators: A Comparative Study, 56 
Ly. 1210, 1223-27, (1947). 
Ly. 0 Goer adhe — to Misconduct while a Prisoner of War, 29 Inv. 
120 There is not the connotation that “The very fact of his captivity was the 
accusation leveled against every Soviet prisoner of war.” Dain & Nico- 
LAEVSKY, Forcep Lazor 1n Soviet Russta 296 (1947). cit cited in Repatriation of 
Prisoners of War, 62 Yat L.J. 381, 392 (1953). 
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will be judged in terms of national morality, justice and military 
policy. 

One problem is whether deterrence or reformation should be most 
emphasized in administering punishment.*** Since the fear of future 
punishment can not equal the fear of immediate death or torture, the 
theory of deterrence breaks down.’** Any punishment contemplated 
must be weighed with the seriousness and effect of the act on the 
national security, the effect on the morale of other prisoners, present 
and future, and on the present military morale itself.** 

It is necessary to consider the particular individual in the light of 
the degree of coercion involved. Some confessions were signed as the 
result of unpleasant conditions of food and cold; others only after 
extended brutal torture. If the act be extremely harmful to the nation, 
perhaps no excuse is permissible however severe the coercion. The 
higher ranking officer may have a lower breaking point because he is 
more easily degraded and humiliated when subjected to the conditions 
and techniques of coercion. However, his actions may determine the 
level of endurance of his subordinates. The corporal may think that 
if the captain can confess or broadcast, so may he; and that if the 
colonel signs a statement and orders him to do so, he must follow 
the order. 

The present Communist formula is designed to disintegrate the 
personality and reduce the individual to a condition in which he does 
whatever his captors demand. Broken by inhuman abuse, men who 
refuse to cooperate may have only the choice of madness or death.’* 
Dr. Howard A. Rusk, in discussing Communist methods of indoc- 
trination states that there is a high plateau of tension, with fear the 
norm, in which every man has an emotional end-point beyond which 
he cannot go."**° He may fight back at what causes the fear, or he 
may run away. An emotional breakdown is not to be confused with 


121 HALL, GENERAL PRINCIPLES OF CRIMINAL Law 405-426 (1947). 

122 The suggestion has been made of giving medals to those who resist to en- 
courage others to do likewise. N.Y. Times, Aug. 22, 1954, p. 30, col. 2. The 
Army has decorated 57 men for bravery and meritorious conduct because they 
defied their captors. N.Y. Times Magazine, Aug. 14, 1955, pp. 12-17. 

128 In discussing the Schwable board, Marine pew Ss d said he dt a the 
court of inquiry was to advise if the mental, physical 

“was such as would reasonably constitute an excuse yo acts of the ens 
committed” and that it was to consider “the unique mental 
factors incident to the communist device of physical torture accompanied by 
mental cruelty and psychological assault a; t those unfortunate enough to 
have become their prisoners.” N.Y. Times, Jan. 24, 1954, p. 1, col. 4. _Schwable 
was convinced that he would not return alive po he confes essed, but “more im- 
portant than any individual’s safe return the [Marine ty believes, is loyal ty 
to be —- and the Corps.” Hanson Baldwin, N.Y. Times, Jan. 28, 19 
p. 2, cols. 5-6. 

124 The Quality of Mercy is Strained by Rank, LXXI Curisrian Century 
20, May 19, 1954. 

125 “Acceptance of Red ad Doctciea. be Prisoners of War is Laid to Fear.” N.Y. 
Times, May 10, 1953, p- 66, col. 1 
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an acceptance of doctrine. By the Pavlovian tactic of punishment 
for resistance and reward for cooperation, men are reduced to the 
level of animal reaction. The result cannot but be viewed with some 
compassion.?*¢ 


In considering what is to be done to one who generates a propa- 
ganda medium by a false confession the nation must apply criteria 
different from those used in the more common situation where military 
information is given. There must be a line of demarcation drawn 
between the fear of immediate death and all other degrees of duress, 
and an evaluation of the relative seriousness of acts of defection. 
There are questions whether the extent of mental and physical suffer- 
ing constitutes an excuse for acts, whether one should be excused 
for breaking under torture and whether the nation has a right to 
expect youthful draftees or even senior officers of long service to 
stand firm under torture. The gravity of the harm done by the act 
must be weighed against the capability of exercising freedom of choice 
in order to justify assessing responsibility and accountability for one’s 
actions. Perhaps, no absolute standard and formula can be laid down. 
Coercion is not an automatic basis for exculpation. It is a mitigating 
factor which increases proportionately depending on such factors as 
the seriousness of the offense, the degree of coercion used, and the 
relative opportunities for avoidance, fabrication or escape. Some 


prisoners of war resisted completely.**7 Some confessions were given 
under orders,!** some had an element of truth,1*° and some resulted 


126 Hanson Baldwin, N.Y. Times, Jan. 26, 1954, p. 2, col. 3. 


127 Subjected to physical and psychological coercion and years of a regime 
ranging from bribery and subtle moral pressure to acute physical torture, British 
prisoners, including most officers and senior non-commissioned officers, resisted 
to the end. Forty of 978 prisoners were “converted” to Communism. White 
Paper, supra note 19, at 34-35; N.Y. Times, Feb. 27, 1955, p. 1, col. 5. 

128 See, trial of Major Nugent, and supra notes 98 and 99. 

Farrar-Hockley mentions an instance of a superior officer recommending to 
his subordinates participation in the indoctrination program, but withholding 
himself. A young subaltern, not long graduated from the Royal Military 
Academy at Sandhurst was given the choice of life and agreement to reject, at 
least outwardly, the principles for which he was fighting in Korea, or, steadfast 
adherence to those principles and death. He chose the latter and died. On an 
approach to go to a Peace Movement camp where there was food, accommo- 
dations and medical attention: 

“Our men refused this officer, individually. But Terry, seeing their con- 
dition, their numbers dwindling, came to a decision on which he acted the 
next morning. He drew Sergeant Hooper to one side and said: 

‘I have thought this business over and have decided that you must go over 
to the “Peace-Fighters’ Camp.” Most of you will die if you stay here. Go 
-_ do as little as you can; and always remember that you are British 
soldiers.’ 

‘What about you, sir?” asked Hooper. 

‘It is different for me,’ said Terry, ‘I am an officer; I cannot go. But I 
order you to go and to take our men with you.’” 


FarraR-Hock.ey, op. cit. supra note 31, at 193. 
129Tn regard to accusations against Colonel John Arnold, it has been stated 
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from the utter impossibility of falsification.**° 

Consideration must be given to the harm done to the military 
services and to the nation by false confessions. Military discipline 
and national loyalty may be correlated with Anglo-Saxon principles 
of justice and service morale with service standards. The problem 
is a human one.***_ The morale of an army may be better based on 
a firm conviction that the fight is for a right and honorable cause 
than on a fear of punishment and of degradation for wavering from 
allegiance under coercion. The principle has long been that in war 
it must be made more unpleasant to run away than to go forward. 
Military personnel, knowing that they may break under torture and 
that they face an “enemy at the rear” if circumstances subvert will 
and principle, may take the attitude that they will not be “caught 
alive” and that death is better than capture. 

Coping with the situation of false confessions coerced from prisoners 
of war involves policy considerations both national and international. 
What is to be done about those who have or may confess must be 
determined by a clear evaluation of the degree of coercion, the gravity 
of the harm done to the national security, the morale of other prison- 
ers, and with a view to the international aspect of countering the ill 
effects of such propaganda. The issue of national policy on the treat- 
ment of repatriated prisoners has essentially been resolved with the 


enunciation of a Code on Conduct for Prisoners,*** expressing certain 
principles and advocating resistance to the end. Countermeasures 
available are those of pre-combat indoctrination, propaganda and the 
requirements of international law. 


Pre-Combat Indoctrination 


The extortion of false confessions is prohibited both by modern 
civilized customs of war and concepts of military conduct and by 
international conventions. There are express limitations on inter- 
rogation in keeping with ideas of fair treatment and absence of 
compulsion. However, the Communist practice has been to subject 
captives to an interminable, patient repetition of ideas, clinically ad- 
ministered, until all resistance is vanquished. Combat troops must 
be made fully aware of what to expect from an opponent in these 
that in the United Nations’ psychological warfare, 388 million leaflets of 154 
varieties were distributed from the air, in addition to loudspeaker broadcasts. 
See Galland, More Psycho than Logical, Reporter, Vol. 8, No. 7, 17-19 (March 
*. -_!, ig Mayda, The Korean Repatriation Problem and International 

Law, 47 INTL a 417, n. 19 (1953). 

180 On the epegeeeney of ‘falsifying a false confession, supra note 27. 

181 There is a “natural sympathy of a human being for a human tragedy. He 
who judges in these cases cannot help but identify himself with the judged. 


Even the bravest will ask himself: Would I have broken and confessed 
had I suffered as he did?” Hanson Baldwin, N.Y. Times, Jan. 28, 1954, p. 2, 


col. 5. 
°732 Exec. Order No. 10631, 20 Fen. Rec. 6057 (1955). 
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times,*** and a counter technique must be developed for our own 
forces to follow.*** 

The suggestion was made that the armed forces could be advised 
by Presidential Executive Order that, if captured, they “may sign 
any document the Communists want them to or appear on radio or 
television programs and deliver any script” requested of them. This 
would be preceded by a general denial of all such statements.*** The 
evil in such a proposal to “tell all” on capture is that there is the possi- 
bility that there may be some element of truth in the midst of the lie, 
just as there may be some falsehood in every truth. Much general mil- 
itary information is available in the American press, but a single spe- 
cific accurate item of military information in a statement by a prisoner 
may damage the nation or a fellow prisoner. The technique of deny- 
ing in advance of capture any statement that might be used on trial 
was employed by Cardinal Mindszenty. While it did restrict the 
benefit of his propaganda “confession”, it was not efficacious in sparing 
him hardship and torture. Such a procedure might be effective with 
a few senior officers who are captured, but it is questionable whether 
every American soldier who becomes a prisoner of war could be 
covered by a blanket denunciation prior to capture and thereby be 
given full latitude to “confess” to everything and anything. Further- 
more, prisoners released from Communist captivity have used the 
phraseology that “despite my prior convictions and renunciations, I 
know now the truth and the glories of Communism” *** which would 
tend to weaken the earlier denial. This proposal is potentially danger- 
ous nationally and could result in adverse propaganda effects without 
guaranteeing the safety of the individual prisoner. It was rejected 
by the Secretary of Defense’s Advisory Committee.*** 

It has been suggested that “psychological armor” might be de- 
veloped for such a “psychological attack” to protect prisoners of 
war.4*® Combat personnel are trained for the physical rigors of 


188 That orientation of American troops was inadequate to help resist com- 
munist indoctrination was raised at the trial of Master Sergeant Robert Ashpol 
at Fort Bragg, North Carolina. Associated Press + tea oma fh Feb, 26, 1955. Air 
Force personnel were instructed to go beyond the name, rank, serial number 
limitation. Washington Evening Star, April 26, 1985, p. D- "A-2, col. 3. 

184“Qur past apathetic acceptance of the blessings of freedom and the old 
military routine of giving the enemy when captured only name, rank, and serial 
number obviously are not a sufficient answer to murderers, torturers, and im- 
rey ye) ir believe the ends justify the means.” N.Y. Times, Jan. 28, 1954, 
p. 2, cols 

135 Gallery, We Can Baffle the Brainwashers!, 227 Saturday Evening Post 20, 
94 (Jan. 20, 1955). 

186 For the statements of Adele Rickett and Malcolm Bersohn on their release 
in Hong King from confinement in China, see Washington Evening Star, Feb. 
28, 1955 p. A-3, col. 2. It is to be noted that when these statements were ‘made, 
Mrs. Ri ett’s husband was still imprisoned by the Communists. 

1817 POW, supra note 20, at 17-18. 

188 Hill, supra note 7, at 62. 
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battle and may be trained to some extent for the psychological rigors 
of captivity. If instructed to reveal only the name-rank-serial number 
information, there is less danger that any admission demanded, how- 
ever trivial or nonsensical, might facilitate the betrayal of vital infor- 
mation or the infliction of harm to others. The task is an enormous 
one with a military force of present-day size, but foreknowledge and 
expectation of what is involved in subversion of the will is a major 
beginning. Perhaps not all troops may be prepared to resist the 
methods employed. But military personnel must be instructed in 
the principles of western democracy as well as how to behave and 
what to say and do when they are prisoners of contemporary bar- 
barians. They should be made to understand that the enemy is able 
to use a man’s mind after his will is benumbed and when his body 
reacts under hypnosis. Physical stamina is developed by training; 
psychological stamina may also be fortified. Military responsibility 
and personal survival are always encountered in a wartime situation. 
With stress given to responsibility, leadership, ingenuity, cleverness, 
intelligence, resourcefulness, patience and courage there is a better 
chance for personal and national survival.**® 

The use of deception is an accepted tactic of war and is available 
to a prisoner of war for self-protection. Although certain “breaches 
of good faith” are forbidden by convention or custom, it is a recog- 
nized and proper military stratagem to mislead and deceive. Con- 
fessions coerced from prisoners have been made in the substance 
and phraseology desired by the enemy. There appears no plausible 
way to deceive captors by falsification for a “false” confession.” 
However, pre-combat indoctrination could be supplemented by in- 
struction in the technique of falsification of information, in keeping 
with security, as an ultimate means of satisfying the captor. There 
must be an awareness of the psychiatric device that a single revelation 
may be a lever for further disclosure, and that mistreatment and 
general demoralization may be encountered upon revelation of the 
falsehood. 

With the promulgation of the Code of Conduct, the standards 
expected of American prisoners of war are clarified. They are to 
avoid capture, to attempt to escape, and to take no action detrimental 
to a fellow prisoner. With regard to interrogation and confessions, 
Section V expressly states: 

When questioned, a prisoner of war is required by the Geneva 
Convention and permitted by this Code to disclose his name, 
rank, service number and date of birth. A prisoner of war may 
also communicate with the enemy regarding his individual health 


189 MacGhee, A Prisoner of War's War is Never Done, 37 Arr Force 27, 30 
(July 1954). 
140 See note 27, supra. 
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or welfare as a prisoner of war and, when appropriate, on routine 
matters of camp administration. Oral or written confessions true 
or false, questionnaires, personal history statements, propaganda 
recordings and broadcasts, appeals to other prisoners of war, 
signatures to peace or surrender appeals, self criticisms or any 
other oral or written communication on behalf of the enemy or 
critical or harmful to the United States, its allies, the Armed 
Forces or other prisoners are forbidden. 

It is a violation of the Geneva Convention to place a prisoner of 
war under physical or mental torture or any other form of coer- 
cion to secure from him information of any kind. If, however, 
a prisoner is subjected to such treatment, he will endeavor to 
avoid by every means the disclosure of any information, or the 
making of any statement or the performance of any action harmful 
to the interests of the United States or its allies or which will 
provide aid or comfort to the enemy. 

Under Communist Bloc reservations to the Geneva Convention, 
the signing of a confession or the making of a statement by a 
prisoner is likely to be used to convict him as a war criminal 
under the laws of his captors. This conviction has the effect 
of removing him from the prisoner of war status and according 
to this Communist Bloc device denying him any protection under 
terms of the Geneva Convention and repatriation until a prison 
sentence is served.*** 


In August, 1955 the Secretary of Defense ordered the armed services 
to train men to live up to the Code*** by educating them in the basic 


advantages of democracy and the fallacies of Communism; by foster- 
ing strong leadership, group loyalties and esprit de corps; by giving 
full instructions on conduct and courses of action when captured; 
and, by resisting and avoiding enemy interrogation and indoctrination. 
They were also to be given specialized training in evasion, escape, 
resistance, prison organization and survival.** 


Counter Propaganda 


The present conflict between divergent doctrines of national states, 
between democratic and Communist ideologies, involves both mind 


141 Exec. Order No. 10631, note 132 supra. Code of Conduct, Addenda No. 2, 
POW .. . the Fight Continues after. the Battle, note 20 supra. See also, re- 

port on testimony before an Angee? ropriations Committee of the House. Wash- 
jer ha Evening Star, April 26, 1955, p. A-2, col. 3. 

142 N.Y. Times, Aug. 20, 1958, p. 28, col. 3; Washington Post and Times 
Herald, Aug. 20, 1955, p. 9 col. 6. 

148 A’n indoctrination school run by the Air Force in the Nevada desert drew 
some criticism because of its realistic tastings. The implementing Army Regu- 
lation, Army Training Circular 21-1 (Oct. 7 » 1955) .o classroom indoc- 
trination, emphasizes that the chief aim is “the increase of the desire of soldiers 
to resist capture, not just how to behave in enemy hands” by ‘ ‘increasiny unit 
fighting strength and individual will to resist,” and assures soldiers that if they 
become prisoners of war they “will not be forgotten” and “every available na- 
tional means will be employed to establish contact with, to support, and to gain 
release of prisoners of war,” and that _, J be support and care of their 
dependents. N.Y. Times, Oct. 25, 1955, p. 24 8. 
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and might and cannot be resolved advantageously by any “single coup, 
thermonuclear or diplomatic”.*** A potent and frequently employed 
weapon of the time is the use of propaganda as an instrument of 
policy. Public opinion is a powerful force. It has been said that 
men wish to conform to the standard of the community and to adhere 
rather than brook condemnation; that deference to public opinion is 
in due proportion to a nation’s greatness. 


It is a mistake to assume that the sanction which secures obedi- 
ence to the laws of the state consists exclusively or chiefly of the 
pains and penalties imposed by the law itself for its violation. 
It is only in execptional cases that men refrain from crime 
through fear of fine or imprisonment. In the vast majority of 
cases men refrain from criminal conduct because they are unwill- 
ing to incur in the community in which they live the public 
condemnation and obloquy which would follow a repudiation of 
the standard of conduct prescribed by that community for its 
members. As a rule, when the law is broken the disgrace which 
follows conviction and punishment is more terrible than the actual 
physical effect of imprisonment or deprivation of property. 
Where it happens that the law and public opinion point different 
ways, the latter is invariably the stronger. . . .** 


Often the Communist leadership seems to be insensitive to public 
opinion and to act only from expediency without regard to condemna- 
tion or regard of other nations. The Chinese People’s Republic has 
long desired admission to the United Nations and in seeking that 
admission should be conscious of the importance of its every action 
to civilized nations. Having won a psychology victory by condemning 
and releasing American fliers, Communist China disregards a world 
opinion which has remained inchoate by the lack of effective use of 
this instrument of national policy. 

Western psychological technique is often clumsy, timid and belated, 
but counter propaganda can be a strong weapon against the use of 
coerced confessions. Previous instances of actions by the enemy which 
have been exploited to their disadvantage, particularly by the British, 
are a goad to the use of propaganda in this matter. The facts exist 
and are worth the telling. The result of the exposition would be to 
label as uncivilized the nations which employed the coercive method, 
to discredit the substance of the documents and to make their use 
ineffective. In Communist nations nothing is made known to the 
public that is worth knowing save for propaganda purposes. How- 
ever, forces exist to penetrate the Iron and Bamboo Curtains and 
inform these peoples of the truth. That propaganda is a vital factor 


—— Scorr, Ponrricar WarFarRE: A Guiwe To CoMPETITIVE COEXISTENCE 
(1955). 


190 _ The Sanction of International Law, 2 Am. J. Int’t L. 451, 452 
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and that public opinion does still have some international force is 
evidenced by Mr. Vishinsky’s quick abandonment of the consideration 
of germ warfare after his initial charges at the United Nations. The 
affirmation of falsity would have doubly damaged those who raised 
the charge. 

In many areas, the effect of the propaganda of the Communists 
and Free World is equated, and credence is given to that which has 
the shrewdest method of presentation.*** Many nations are of the 
opinion that the United States and the western powers do not have 
a monopoly on virtue and honesty. The Communists have had a 
measure of success in distributing films showing American military 
officers reading their own confessions. The United States also filmed 
an explanation of the use of mental and physical torture to extort 
these confessions.*** American propaganda technique is as yet less 
“refined” than that of its opponents *** and in this instance was not 
used as successfully as it might have been to obviate any credibility 
of the false confessions. That some western nationals tended to be- 
lieve in Communist propaganda and that a few British politicians 
and journalists appeared to be impressed by it indicates some ineffec- 
tiveness in the use of the counter measure. 

The facts in each of the cases should be more widely publicized. 
If torture and terrible treatment cannot be prevented or resistance 
made more effective, the utility of the propaganda to the Communists 
can be minimized. Any punishment of those who sign confessions 
or make broadcasts with the captor’s script cannot alter the effect 
thereof on world public opinion. Counter propaganda and neutral 
investigation of the charges, effectively presented, could produce such 
a result.**® 


146 See note 59, supra. 
147 N.Y. Times, Oct. 7, 1953, p. 1, col. 4. 


148 “Underestmating one’s opponents is a very common form of human error. 
With individuals it brings its own punishment and is therefore just foolish. 
With governments, the punishment is sed on to the community and is there- 
fore unpardonable.” Speech by Jurat le cited in Wright, The Value of In- 
ternational Law in Occupied Territory, 39 Am. J. Int’t L. 775, 779 (1945). 

149 The value of ridicule as an element of propaganda cannot be overlooked. 
A current story reportedly familiar behind the Iron Curtain is about the leader 
of a Soviet archaelogical expedition who breathlessly telephones Moscow: 


“ ‘Glorious triumph for the Soviet ;’ he exclaimed. ‘We have uncovered 
a civilization that goes back to the days of Genghis Khan.’ P 
™ tn) good enough,’ came the curt reply. ‘You must find Genghis Khan 

imself. 

The expedition leader set to work with renewed vigor. Some weeks later, 
all excited again, he made another call to Moscow. ‘We've done it!’ he 
cried. ‘We've found Genghis Khan!’ : 

‘That’s fine,’ replied the voice from Moscow. ‘Are you sure now it’s really 
Genghis Khan?’ 

‘Absolutely,’ came the reply. ‘He’s confessed !’” 
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RESTRAINTS OF INTERNATIONAL LAW 


The coercion of false confessions from American prisoners of war 
by the Communist forces in Korea was a violation of the laws of 
war and the applicable conventions.*° Mistreatment of prisoners is 
a war crime and an offense against the historical rules of warfare. 
Methods of punishing such violations are provided for by the Con- 
ventions as well as by traditional international law. 

The 1949 Geneva Convention provides that the contracting nations 
will enact legislation necessary to provide effective penal sanctions 
for any breach and that they will bring all such violators before their 
courts. *** Each of the nations has a duty to seek out these individuals, 
regardless of nationality, and to prosecute them or transfer them to 
other nations for trial. The collective responsibility of the state, as 
well as individual liability,*** is contained in the prohibition against 
a state absolving itself of liability.*%* Inquiry as to any alleged viola- 
tion of the Convention may be initiated at the request of a party to 
the conflict, and any violation shown to exist is to be repressed “with 
the least possible delay” *** by the nation itself. Protest and demand 
for compensation do not usually suffice. An element of force *** is 
required to give meaning to the principles of international law. From 
the Nurenberg judgment came the thesis that the rules enunciated 
in conventions, such as that of Geneva, are evidence of international 
customary law, and it is immaterial that a particular nation had not 
ratified them. However, only if one is the victor, as at Nurenberg, 
does he have custody of the offender and the opportunity to see that 


150 The erienipies of the Geneva Conventions are valid as a part of 


customary 
and conventional law of war. Potter, Repatriation of Prisoners of War, 46 Am. 
J. Int’: L. 508 (1952), and Mayda, a note 129. 
151 Article 129. Also, Article 130 sta 

“Grave breaches to which the pn Article relates shall “a those 

involving any of the following acts, if committed against persons or prop- 

erty protected by the Convention: wilful killing, torture or at ax Ala treat- 

ment, including biological experiments, wilfully causing great suffering or 

serious injury to body or health, compelling a prisoner of war to serve in 

the forces of the hostile Power, or ly depriving a prisoner of war of 
the rights of fair and regular trial, prescribed i in this Convention. 

152 “Taw (and social order in general) is concerned only with relationships, 
and not with separate individuals or groups of individuals.” Niemeyer, Law 
Wee Force (1941), cited in Briggs, Law Without Force, 35 Au. J. Int’c 

L. 527, 529 (1941). 

158 Art. 131. 

154 Art. 132. 

155 At the United Nations General Assembly in 1950, Sir Carl Berendsen of 
New Zealand stated : 

“Peace and order cannot be preserved by words alone. Peace and order 
cannot be preserved without force, even in the most civilized communities 
in the world. Crime and disorder pam be b cameoreas So. 2 in naps Par faery me 4 in 

Washington or in London or in Ottawa, 
U.N. Generar Assematy Orr. Rec., Sth oa Plenary ey Sept 2, 19 15), 
cited in McDougal, The Veto and the Charter, 60 Yate ee 
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the wrongs are punished. These measures, furthermore, are retali- 
atory rather than preventive. They are not persuasive deterrents 
against brutality by a nation which involves itself in war primarily 
to attain victory. They do not provide access to the criminal by the 
loser in the contest or by the co-partner in an armistice agreement. 
In the situation such as Korea where there was a military stalemate 
without decision, the North Koreans and Chinese Communists remain 
unpunished for their inhuman treatment of United Nations’ personnel. 
Nor has the matter been pressed, probably because the Chinese Peo- 
ple’s Republic then retained a dozen American military prisoners. 
Were the issue pursued as a bargaining point to show China’s unsuit- 
ability for admission to the United Nations, it is doubtful that more 
than a token trial and punishment would be forthcoming. The more 
likely probability is that that nation would not yield to such a demand. 
At Nurenberg in 1945, or at Geneva in 1949, action could have been 
taken to establish a permanent international criminal court to try such 
charges as constitute war crimes. This was not done. But even if 
such procedure were possible today and a prisoner of war’s protecting 
power could file charges of mistreatment and demand that the 
offender appear before an international court, the problem would 
remain of how to gain custody of the individual accused. 

There are other restraints available in international law. In any 
jurisprudence there are certain rules to be followed and certain rights 
to be observed. Application of the penalty becomes difficult in inter- 
national situations. These other measures are available only after a 
violation has occurred and are not preventive measures. Save for 
a deterrent value, their effectiveness in the situation is problematical. 
Reprisals, retaliation or physical force are sanctions to induce ad- 
herence to international law and the laws of war by persuading 
governments to follow common standards. All states are obliged to 
have some regard for the other governments of the world and the peo- 
ples of other states ; “they cannot act as if they were alone in the world, 
for the simple reason that they are not alone.” *** The use of reprisals 
and retaliation is not based on punishment of violators. If the offender 
himself cannot be reached, or if his government does not subject him 
to trial, the remedy is taken against “innocent” enemy nationals. 
Mistreatment of a prisoner of war could be countered by similar 
treatment to an enemy prisoner.*** However, the Communist system 

156 LAWRENCE, THE PRINCIPLES OF INTERNATIONAL Law 2 (7th ed. 1923). 

157 T] HALLECK, INTERNATIONAL Law 34-35 (3d ed., 1893). WunTHROP, op. 
cit. supra note 43, at 796 mentions that by War Department General Order 252 
of 1863 President Lincoln ordered that “for every soldier of the United States 
killed in violation of the laws of war, a rebel soldier shall be executed; and for 
every one enslaved by the enemy or sold into slavery . . . a rebel soldier shall 
be placed at hard labor on the public works, and continued at such labor until 


the other shall be released and receive treatment due to a prisoner of war.” 
Similar examples are given for the years 1776 and 1867. 
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is one in which human life has little value,?** and the deterrent effect 
of such a measure is probably minor. There is, also, a possibility that 
such action could prove a disadvantage. Reprisals, against persons 
or property, can be resorted to only in exceptional cases and cannot 
exceed the measure of the infraction of the laws of war committed by 
the enemy. They can be taken only with the authorization of a com- 
mander-in-chief and only within the rules of humanity and morality. 
The taking of hostages and reprisal prisoners is prohibited by Article 
3 of the Geneva Convention. The free world rejects such a concept 
although the Communist knows the value of hostages and the im- 
portance of bartering human life in negotiations at a bargaining 
table.**° The Communist concept is that the ends are justifiable, and 
that all means, including people and resources, are subverted to that 
end. Their population numbers are so large and their ideals so dis- 
posed that customary reprisals are probably of small effect. In the 
end, the result is that “to jurists, right in the realm of law cannot be 
identical with might in the realm of fact.” 1 


CoNcLUSION 


The circumstances which produced coerced confessions from prison- 
ers of war are probably not all in the past. There is no reason to 
conclude that the problem is not a continuing one which will have 
to be faced again. Methods of lessening the possibility of recurrence 
are pre-combat indoctrination, propaganda and the resources of inter- 
national law. The national position must be one which protests to 
the ultimate the brutal treatment of all United Nations troops; which 
endeavors to insure that the armed forces may not again be subjected 
to such treatment; and which attempts to punish the offenders who 
were individually responsible for the torture and inhumanity. Existing 
records and accounts specify persons by name and events by time and 
place. There is no comprehensive way short of victory in war to 
enforce what other nations ought to do in the punishment of wrong- 
doers. Perhaps the best alternative is to seek the support of en- 
lightened national and world opinion through the publication of what 
has occurred so that all may know the facts and to that extent be 
aroused by the violations. If the issue be not soon brought to fulfill- 
ment, the opportunity will be gone, the precedent nonexistent and 
the procedure unknown. 


158 DaLLIN, op. cit. supra note 120. 

mas E, E Hogan, American Eagles in a Bamboo Cage, 37 Am Force 23, 27 
OV. 

160 Wright, The Outlawry of War and the Law of War, 47 Am. J. Int’t L. 
365, 366 (1953). See also, Potter and Mayda, supra note 150; Albrecht, War 
Reprisals in he War Crimes Trials and the Geneva Comventions, of 1949, 47 
Am. J. Inr’c L. 590 (1953); Wright, National Securi ee Bs 
Police, 37 id. 499 (1943) and Wild, Treaty Sanctions, 26 id. 488 (iss). 
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EDITORIAL NOTE 


THE AERIAL INSPECTION PLAN AND AIR SPACE 
SOVEREIGNTY 


President Eisenhower’s plan for disarmament was one of the most 
auspicious proposals for the promotion of world peace made at the 
Geneva Conference of the “Big Four” in the summer of 1955.1 The 
proposals, in substance, provide for an exchange of military blue- 
prints and the mutual privilege of aerial reconnaissance by the two 
great atomic powers, the United States and the Soviet Union.? The 
“open air” plan, as the proposals have come to be known, has given 
rise to renewed discussion of the perennial problem of the legal status 
of the air space. 

A review of the subject will emphasize the cardinal influence of 
the factor of national security, and to a lesser degree, the factor of 
national economy, in predisposing the States of the world to espouse 
the sovereignty doctrine. It is the purpose of this paper to outline the 
aerial inspection plan and to evaluate the impact it will have on the 
historic theories of air space sovereignty which have evolved from 
the major international conferences on air law. 


DISARMAMENT THROUGH AERIAL INSPECTION PLAN 


The foreboding universal fear of the consequences of nuclear war- 
fare has accelerated national and international efforts to control arma- 
ments. Shortly after World War II the General Assembly of the 
United Nations called upon the Security Council to formulate prac- 
tical measures for the regulation and reduction of armaments and 
armed forces.* The ten years following the cessation of hostilities 
witnessed futile attempts to break through a tension-producing dead- 
lock. During that time the problem of effective disarmament assumed 
new dimensions with the advent of newly-discovered destructive 
powers as well as with the phenomenal technological inventions in 
the field of aviation.* Alongside the geographic, demographic, eco- 


1U.S. Dep’r or State Pus. No. 6046, 57-58, THz GENEVA CONFERENCE OF 
Heaps oF GOVERNMENT (1955). 
? Mutual Inspection for Peace: The Gateway to Disarmament, Office of the 
S Assistant to the President for Disarmament, 2 (1955). It is the belief 
the United States that once the plan is in operation between the Soviet 
Union and this country, it could then be extended to other countries. 
8 Disarmament Resolution, December 14, 1946, YEARBOOK oF THE UNITED 
Nations, 1946-47 142-43 (1947). 
4Frye, DisARMAMENT, HEADLINE SERIES, ForEIGN Poticy Association, No. 
113, 7 (1955); see Witson, Am Power ror Peace (1945); the Advisory 
Committee on the Aircraft Industry of the National Planning Association con- 
cluded that the atomic bomb must be regarded as an instrument of air power 
and not a substitute for it. NATIONAL PoLicy For AVIATION, PLANNING Pam- 
PHLeTs Nos. 51 and 52, ix (1946); see also Urey, Atomic Energy, Aviation 
and Society, 1 Arm Arrarrs 21 (1946). 
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nomic and psychological elements as sources of national power, there 
must be added under the elements of armaments, nuclear weapons 
and air power.’ As there has been interminable competition in 
the past in spheres of territorial acquisition and economic domi- 
nance, so today the competition in the realm of weapons and air power 
has disrupted the power of equilibrium of the nations. 

In mid-March 1955 President Eisenhower directed that an inten- 
sive re-study of American policy on the disarmament question should 
be undertaken. On March 19 he appointed Harold E. Stassen to a 
newly-created Cabinet-level post, Special Assistant to the President 
for Disarmament.* To assist in the formulation of a daring prag- 
matic approach to the problem, outstanding men were selected to 
head appropriate fields of inquiry.’ On the basis of preliminary re- 
ports the President arrived at Geneva prepared to seek agreement 
of the Governments of the “Big Four” to a feasible scheme for re- 
ducing the burden of armaments. 


At the Fifth Plenary Meeting, July 21, President Eisenhower set 
forth the essence of his disarmament proposal: 


To give to each other a complete blueprint of our military estab- 
lishments, from beginning to end, from one end of our countries 
to the other; lay out the establishments and provide the blue- 
prints to each other. 

Next, to provide within our countries facilities for aerial pho- 
tography to the other country—we to provide you the facilities 
within our country, ample facilities for aerial reconnaissance, 
where you can make all the pictures you choose and take them to 
your own country to study, you to provide exactly the same fa- 
cilities for us and we to make these examinations, and by this 
step to convince the world that we are providing as between our- 
selves against the possibility of great surprise attack, thus lessen- 
ing danger and relaxing tension. Likewise we will make more 


5 Emme, The Impact of Air Power upon History, 2 Ar Untv. Q. Rev. 1 
(1948); Finletter, Air Power and Foreign Policy, Especially in the Far East, 
ANNALS 76 (May 1955). 


@N.Y. Times, Mar. 20, 1955, p. 1, col. 8. In his new role, widely hailed as 
virtually “Secretary of Peace,” Stassen was charged with the development of 
“the broad studies, investigations and conclusions which when concurred in by 
the National Security Council and ema by the President, will become basic 
policy toward the question of disarmamen 


7 The names of the chairmen of the ai Forces and their assignments are 
as follows: Dr. Ernest O. Lawrence, Nuclear Task Force; Gen. James H. 
Doolittle, (Ret.), Aerial Inspection and Reporting Task Force; Gen. Walter 
B. Smith, (Ret.), Inspection and Reporting Methods for Army and Ground 
Units Task Force; Vice Adm. Oswald S. Colclough, (Ret.), Dean of Faculties, 
The George Washington University, Task Force for Navies and Naval Air- 
craft and Missiles; Mr. Benjamin Fairless, Task Force for the Steel Industry; 
Mr. Walker L. Cisler, Inspection and Reporting Methods for Power and for 
Industry Task Force; Dr. Harold. Moulton, Methods of Inspection and Report- 
ing of National Budgets and Finance Task Force; Dr. James B. Fisk, Com- 
munications Task Force. United States Mission to the United Nations, Press 
‘Release No. 2121, Oct. 7, 1955, 11-13. 
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easily attainable a comprehensive and effective system of inspec- 
tion and disarmament, because what I propose, I assure you, 
would be but a beginning.® 


In addition to ground inspection, the plan makes provision for un- 
restricted but monitored mutual aerial reconnaissance by visual, photo- 
graphic and electronic means; for freedom of communications; for 
the presence aboard inspecting aircraft of personnel of the country 
being inspected; for the presence of ground observers in each coun- 
try to assist in verifying exchanges; and, for simultaneous delivery 
of similar types of information by each participating country.® There 
would be no prohibited areas in the carrying out of the aerial recon- 
naissance plan. In the words of President Eisenhower, the United 
States “would allow these planes, properly inspected, peaceful planes, 
to fly over any particular area of the country that they wanted to, 
because in this—only in this—way could you convince them there 
wasn’t something over there that maybe was by surprise ready to 
attack them.” 7° 

The plan seeks to strike at the very core of the disarmament prob- 
lem—the suspicion and fear which are the great causes of international 
tensions. On August 30, 1955, the Outline Plan was presented by 
the United States to the Disarmament Subcommittee of the Dis- 
armament Commission of the United Nations.** Early in December 
the plan came before the U.N. Political and Security Committee for 
debate. Henry Cabot Lodge, Jr., head of the American delegation, 
in arguing for adoption of a revised Western resolution on disarmament 
incorporating the aerial inspection plan, declared that the Soviet Union 
or the United States could be photographed in less than six months.” 
The Soviet reaction was a mixture of general approval of the Presi- 
dent’s attitude, denunciation of the proposal as being inadequate and 


8 Op. cit. supra note 1, at 58. 

® Op. cit. supra note 7, at 3. 

10 Td. at 6. 

11 United States Mission to the United Nations, Press Release No. 2120, Oct. 
7, 1955, 5; see also mimeographed release from the Office of the Special 
Assistant to the President for Disarmament, On the Plan for the Implementa- 
tion of the July 21, 1955, Presidential Proposal at Geneva Regarding Disarm- 
ament. The Disarmament Subcommittee of the Disarmament Commission of 
the United Nations comprises the five atomic powers, the United States, 
Canada, France, Britain, and the Soviet Union. ; 

12N. Y. Times, Dec. 3, 1955, p. 1, col. 8; cf., One Year to Fe ge a Rus- 
sia, 63 AviaTION WEEK 21 (1938), in which Sherman M. Fairchild, a leading 
U. S. expert on aerial reconnaissance and head of Fairchild Camera and Instru- 
ment Corporation, reported that Societ Russia, an area of 8,500,000 sq. mi., 
could be covered in a year’s time with thirty-four modern planes of the B-47 
type. Each plane would cover about 4,000 sq. mi. per flying hour, but weather 
would give the mission only 30 flying days in the year during which each air- 
craft, flying at 500 m.p.h., could photograph a strip eight wide and 500 
miles long. Even uranium stockpiles could be uncovered by an aerial scintill- 
ometer flown at 400 ft. altitude; the instrument would be useless, however, over 
snow-covered areas. 
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too expensive,* and a charge that the plan failed to outlaw nuclear 
weapons.** The Western powers acceeded to Soviet demands that 
the resolution be widened to incorporate the proposal of Premier 
Bulganin that ground inspectors be installed at strategic points such 
as ports and rail junctions. In addition, the proposal of India re- 
garding the suspension of experimental explosions of nuclear weapons 
was also included in the final draft which was adopted by the Political 
and Security Committee by vote of 53 to 5 on December 12.1% The 
resolution was approved by the General Assembly by a vote of 56 
to 7, with no abstentions.**° Ambassador Lodge, hailing the action 
as “historic,” declared: ‘Now the sentinels of peace will fly over 
the United States and the Soviet Union and we are on the way to 
winning the peace by using airpower for peace.” ** 

Under the resolution as adopted the nations concerned, particu- 
larly those on the Disarmament Sub-Committee, were urged to give 
priority to President Eisenhower’s plan and to implement the resolu- 
tion by drawing up details in an effort to attain its objectives. 

In appraising the reaction to the “open air” plan, it must be pointed 
out that the discussions have taken place against a background of 
post-war distrust and suspicion. In military strategy aviation ranks 
as the prime vehicle by which atomic attacks will be launched. As 
the aerial inspection plan evolves, it is apparent that no cognizance 


18 Ibid. It was estimated that the cost of mapping Russia with U. S. Air 
Force equipment and personnel would amount to about $15 million. Expense 
to Russia of mapping the United States could be reduced substantially by the 
fact that almost 95% of our country already has been photographed and 
mapped. There are no known existing accurate aerial maps of Russia. 

14N.Y. Times, Dec. 6, 1955, p. 8, col. 4; N.Y. Times, Dec. 10, 1955, p. 1, 
col. 1. The Soviet insistence upon outlawing atomic, hydrogen and other 
types of weapons of mass destruction as a first step towards a complete disarm- 
ament program stalmated the London Meetings of the Subcommittee of Five 
of the Disarmament Commission of the U.N., May 13 to June 22, 1954. U.S. 
Der’t or State Pus. No. 5581, 10-14, Tue Recorp oN DISARMAMENT (1954). 

15 Unitep NaTIoNs GENERAL AssEMBLY Orr. Rec., 10th Sess. Agenda Item 
» ~ (Doc. No. A/C. 2/L. 55) (1955); N.Y. Times, Dec. 13, 1955, p. 1, 
col. 4. 

16 N.Y. Times, Dec. 17, 1955, p. 1, col. 5. The seven dissenters were the 
Soviet bloc. 

17 Ibid., p. 8, col. 4. The Soviet delegate to the Disarmament Commission, 
Arkady A. Sobolev, continuel to disparage the aerial reconnaissance plan 
charging that the West wanted to create a “military intelligence system. 
Ibid., Jan. 24, 1956, p. 1, col. 4. 

The “open air” proposal was also the subject of the exchange of letters be- 
tween President Eisenhower and Premier Bulganin during January-March, 
1956. The Russian leader expressed his views in his reply of Feb. 2, in which 
he observed: “In your message you again call attention to your ‘open skies’ 
proposal. . . . My colleagues and I have already had the opportunity to express 
their attitude on this proposal. It seems to us that in the present international 
situation and, moreover, under conditions of a completely unrestricted arma- 
ments race, the carrying out of such flights would not only fail to free the 
peoples from the fear of a new war, but on the contrary would intensify that 
fear and mutual suspicion. * * * It would be a different matter if we could 
agree on a reduction of armaments and armed forces.” The Washington Eve- 
ning Star, Feb. 3, 1956, p. A-6, cols. 1, 2, 3. 
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can be taken of national barriers. Indeed, the most heavily fortified 
areas have always been borders between contiguous States. It is 
reasonable to assume that those areas will be subject to the most 
intense scrutiny under any aerial inspection scheme. There can 
be no stopping at national lines, nor restricting aircraft to a pre-deter- 
mined flight path, or altitude. The plan is a bold challenge to the 
security factor which has undergirded the air space sovereignty doc- 
trine for many decades.*® 

For reasons of national policy, nations have been reluctant to sub- 
scribe to a doctrine of freedom of the air space. Since the advent of 
the airplane the objectives of international cooperation have oscil- 
lated between the demands of world security and those of world 
economy.’® The fluctuating and often conflicting attitudes of the 
States regarding the sovereignty of the air space, and the prospects 
for reaching the goal of political security within the framework of 


contemporary international law, are the subjects of the paragraphs 
which follow. 


TRADITIONAL AIR SOVEREIGNTY 


In their efforts to formulate an international code for air naviga- 
tion and disarmament, statesmen have been confronted by no more 
perplexing question than that relating to control of the air space 
above nation-states.” It is a doctrine of international law that each 
State exercises sovereignty over its air space and the air space over 
its territorial possessions. This sovereign power has been interpreted 
as encompassing exclusive national use of air space, as well as pre- 
scribing the partial or total exclusion of other nations therefrom. It 
is upon the Anglo-Saxon doctrine, Cujus est solum, ejus est usque 
ad coelum, relating to land rights, that the States base their claim 


18 The recent Soviet note protesting presence of weather balloons over her 
territory is but the most recent international incident arisin out of control 
of the superincumbent air space. The note read, in part: launching of 
these spheres into Soviet airspace by United States caiitary. organs morons 
a gross violation of Soviet airspace and is a violation of the universall 
cepted principle of international law that every state has full and ex os 
1956 ac in + wens to airspace over its territory.” N.Y. Times, Feb. 6, 
1956, p. 3 

Sec. Dulles, in reply, observed that international law is obscure on - 
tion of who owns the open air. Dept. of State Press Release No. 6 ne F 
1956, p. 9; N.Y. Times, Feb. 8, 1956, p. 1, col. 1. The same obscurity exists = 
garding radio broadcasts beamed into the Soviet world. Dept. of State Press 
Release No. 68, supra, at 11. Similar disputes are likely to attend the launch- 
RE earth satellite in 1957 as part of the International Geophysical Year, 


19 Institut “one du Transport Aerien, Aviation Contributions to the 
Development of International Cooperation—Internationalization: Objectives 
and Methods, 17 J. Am L. 184, 185-86 (1950). 

20 Mateesco, A Qui Appartient le Milieu Aérien? 12 Rev. pu BaRrEav DE 


oa pE Quesec 227 (1952); Air and the Low, 89 Ir. L. T. 1-3, 1-12 





570 THE GEORGE WASHINGTON LAW REVIEW 


to air space sovereignty.” The history of aviation law reveals the 
projection of this maxim of municipal law into the realm of interna- 
tional law.”* 

It is also recognized that each State exercises sovereignty over its 
territorial waters. However, this sovereignty is qualified by the right 
of innocent passage in order that a vessel may move through a 
foreign State’s territorial waters without obtaining the permission 
of that sovereign.”* By contrast, the country where commercial air- 
craft wish to trade has the right to decide whether such foreign 
craft may fly over its territory, and under what conditions they may 
land, refuel, or trade.* 

The Paris Congress of 1889, called in connection with the Uni- 
versal Exposition of that year, was the first international aerial 
congress.”> It was not, however, a conference if States since the 
delegates were not representatives of their governments with pleni- 
potentiary powers. Notwithstanding the fact that the juridical ques- 
tions confronting the delegates from Brazil, France, Great Britain, 
Mexico, Rumania and the United States emanated from balloon flight, 
the adjustments were no less difficult than those demanded at sub- 
sequent international conferences when problems found their origins 
in flight of the airplane. The delegates agreed to refer questions of 
complex nature to a Permanent International Commission of Aero- 


nautics.2® The complex questions were to absorb the attention of 
that body at the second congress held at Paris in 1900," the third at 


21 The first case applying the maxim appears to be Bury v. Pope, 1 Cro. Eliz. 
118, 78 Eng. Rep. 375 (1586); 2 Br. Comm. 18. The Anglo-Saxon version 
quoted may, in turn, be traced to the Roman tenet: Qui dominus est soli dom- 
inus est coeli et inferorum, which sets forth the doctrine of absolute jurisdiction 
over the soil and everything beneath it and above it. Lardone, en Rights 
in Roman Law, 2 Arr L. Rev. 455 (1931). See also Cooper, Roman Law and 
the Maxim “Cujus Est Solum” in International Law, 1 McGt11, L. Mi "3 os", 

22 Henry-CouannigR, Erféments Créateurs pu Drorr Aférien (1929) ; 
HackwortH, Dicest oF INTERNATIONAL Law 357 (1942). Hyde writes: Line 
supremacy of a State as sovereign over what constitutes the national domain, 
embracing the land and territorial waters and superjacent air space, must be 
recognized as a fundamental principle of international law, to which the United 
States vows attachment.” 1 Hype, INTERNATIONAL Law 272-77 (1922). See 
also 1 OPPENHEIM, INTERNATIONAL Law (8th ed. by Lauterpacht 1955), 460-63, 
516-22; ZoLuMAN, Law oF THE Air 3 (1927). 

23 Oppenheim, op. os supra note 22, §§ 172, 188, 203; Fenwick, INTERNA- 
TIONAL Law 270 (192 

24 Hyde, op. cit. pod note 22, §187; Cooper, Air Transport and World 
Orgamzation, 55 Yate L.J. 1191, 1196-1200 (1946). Knauth, Aviation Law and 
Admiralty, 6 Arr Law Rev. 266 (1937). 

25 Theories of air space sovereignty prior to 1914 are reviewed in HAZELTINE, 
Law oF THE Arr (1911) ; SLoTEMAKER, FREEDOM OF PASSAGE FoR INTERNATION- 
aL Arr Services 3-14 (1932) ; Kuhn, » The Beginning of an Aerial Law, 4 Am. 
J. Inr’y, L. 109 (1910). 

26 MINISTERE pu’ COMMERCE, DE L’INDUSTRIE ET DES CoLoniEs, Concrés IN- 
TERNATIONAL D’AERONAUTIQUE TENU A Paris pu 31 JumLetr au 3 Aout 1889: 
Procts-VERBAUX me 3 (1889 

27 MINISTERE DU CoMMERCE, DE L’ INDUSTRIE, DES PosSTEs ET DES TELEGRAPHES, 
ConcrEs INTERNATIONAL D’ AERONAUTIQUE TENU A Paris pu 15 SEPTEMBRE AU 
21 SEPTEMBRE, Procits-VerBAuX Sommarres (1906). 
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Milan in 1906,”* the fourth at Nancy in 1909,?* and the fifth congress 
at Turin in 1911.°° While the proceedings indicate that the delegates 
probed the questions with great industry, no important conventions 
were signed. 

Prior to and during the years of the aforementioned congresses, a 
private association of jurists, the Institut de Droit International, was 
also concerned with the subject of sovereignty of the air space. At 
their Oxford session in 1880, the jurists included the subject of air 
law in their draft convention on the laws of war.** In the session 
of the Institut which met at Neufchatel in 1900, the French jurist, 
Paul Fauchille, proposed that the delegates consider formulating an 
international code of air law. Assisted by Ernest Nys, Fauchille was 
named rapporteur to a committee which drew up a proposal sub- 
mitted at Brussels in 1902. It was at that conference that Fauchille 
enunuciated his famous doctrine of “freedom of the air,” following 
the analogy of freedom of the seas.*? 

At the session of the Institut in 1906, meeting at Ghent, the 
theories of the French jurist were challenged by the eminent British 
lawyer, John Westlake. Westlake argued in favor of a resolution 
which would establish not freedom of the air space, but state sover- 
eignty, conceding the right of innocent passage. This proposal was 
defeated; the Institut pronounced in favor of Fauchille’s doctrine.** 


On July 25, 1909, the French pilot, Louis Blériot, crossed the 
English channel in a monoplane; a plethora of vital questions 
emerged to challenge the statesmen. Under the pressure of events, 
the task of incorporating Fauchille’s doctrine into an international 
agreement binding European powers was to prove too great for the 


28TII®° Concrts INTERNATIONAL pD’AERONAUTIQUE, MILAN 22-28 OcrToBRE 
1906, Rapports & Mémorres Pusiiés par Les Soins bE LA COMMISSION PsEr- 
MANENTE INTERNATIONALE D’AERONAUTIQUE (1907). 

29 TV° Concris INTERNATIONAL pD’'AERONAUTIQUE, Nancy 18-23 SEPTEMBRE 
1909, Procéts-VERBAUX, Raprorts & MémorreEs, Pusiiés PAR LES SOINS DE LA 
CoMMISSION PERMANENTE INTERNATIONALE D'AERONAUTIQUE (1909). 

30 V° Concris INTERNATIONAL D’AERONAUTIQUE, TeRin 25-31 Ocrosre 1911, 
Procéts-VERBAUX, Rapports & Mfémorres Pusirés par LES SoINs DE LE “Com- 
MISSION PERMANENTE INTERNATIONALE D’AERONAUTIQUE” ET DE LA “SocreTA 
AVIAZIONE Torino” (1912). 

315 ANNUAIRE DE L’INSTITUT DE Droit INTERNATIONAL (hereinafter referred 
to as ANNUAIRE) 157 (1880); English translation in the Carnecm Enpow- 
MENT FOR INTERNATIONAL PEACE, RESOLUTIONS OF THE INSTITUTE OF INTER- 
NATIONAL Law 31 (1916). : : ‘ 

32 The doctrine is stated in detail in Fauchille’s essay, Le Domaine Aérien et 
le Régime Juridique des Aérostats, 8 Revut GENERALE DE Dror INTERNATIONAL 
Pustic 414 (1901); see also 19 ANNuamE 19 (1902); 4 HackwortH, op. cit. 
supra note 22 at 357-58 (1942). eo 

3821 ANNUAIRE 297, 327-28 (1906). Westlake’s opinion was to represent 
the British and American views in the decades which followed until the Ber- 
muda Agreement of 1946. With incisiveness, Cooper has pointed out that “It 
is perfectly obvious that Westlake assumed that the State had territorial rights 
in space as high as flight could exist, but at the same time he assumed that 
such flight must take p in what he termed ‘airspace.’” Cooper, High Alti- 
tude Flight and National Sovereignty, 4 Int’: L. Q. 414 (1951). 
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statesmanship of his day. The year following Blériot’s epoch-making 
flight, an international conference met at Paris. Eighteen European 
States were represented at the International Conference on Air Navi- 
gation summoned by the French Government.** There were no prece- 
dents, for even national regulations were yet non-existent. Two far- 
sighted proposals were presented in line with the trend advanced by 
the Institut de Droit International. A German proposal contained 
provisions extending an international right to fly over and to embark 
from the territory of every State, applicable to national and foreign 
aircraft. In brief, the proposal would have removed the many barriers 
which the States were to erect upon the foundation of national sover- 
eignty. This proposal was incorporated in a memorandum of the 
French delegation which advocated an “open air” doctrine. As Fau- 
chille expressed it: “The air is free. The states have no authority 
over it in time of peace or in time of war other than that which is 
necessary for their own preservation.” ** 

The delegates from the exposed British island empire, for an- 
nounced security reasons, refused to accept either the German or 
the French proposals. Admiral Sir Douglas A. Gamble, speaking 
for the British delegation, revealed the attitude of his Government: 


Having regard for municipal legislation and decisions of the 
British courts, abstract authorization in general terms permitting 
aircraft to navigate above a foreign territory or to land will not 
be recognized and could have no sanction in English law.** 


Although a general agreement was secured upon principles incorp- 
orated in a draft convention of fifty-five articles and three annexes, 
no treaty was signed at this conference. The convocation adjourned 
June 29, 1910, néver to fulfill its promise to reassemble in November. 
Any advantages in the form of temporary reciprocal flight privileges 
were rescinded by security demands of the European conflict which 
broke out with the assassination at Sarajevo. Nations reiterated the 


84 This conference, and not the 1919 conference as usually supposed, first evi- 
denced general international agreement that usable space above the lands and 
waters of a State is part of the territory of that State. Cooper, The Interna- 
tional Air Navigation Conference, Paris 1910, 19 J. Arr L. 127 (1952). 

35 CONFERENCE INTERNATIONALE DE NAVIGATION A£RIENNE, Paris 18 Mai— 
29 Jurn 1910, Procts-VerBaux pes S£ances Er ANNEXES 98 (1910). Fauchille 
was joined later by several other distinguished jurists including Meili, Oppen- 
heim, Ferber and Meyer. See pe Boussac, Le Sratut INTERNATIONAL DE 

L’Espace AERIEN 107-92 (1951) 5 so The International Law of Aerial 
Space, 6 Am. J. Int’, L. 381 (1912); Lee, Sovereignty of the Air, 7 Am. J. 
In? L. 470 (1913). 

36 CONFERENCE INTERNATIONALE DE NAVIGATION AE£RIENNE, op. cit. su; 
note 35, ae 270 a jurists who supported Westlake’s position include 
Bar and or arguments of the conflicting theories see aan, 
LV’Ar = pE COMMUNICATION ET LE Droit 29-86, 134-39 (1911); Louseyre, 
Les Principes pu Droir Aférien 139-63 (1911); Pesszreav, Des Mopirica- 
tions A LA CONVENTION pu 13 Ocrosre 1919 PorTtANT REGLEMENTATION DE LA 
NavicaTion Afrrznne 89-113 (1935) ; English, Air Freedom: The Second Bat- 
tle of the Books, 2 J. Am L. 356 (1931). 
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doctrine of unqualified jurisdiction over aerial navigation above their 
territories.** 

The Paris Conference of 1910 marks the termination of the first 
legislative phase of efforts towards internationalization of the air 
space. One authority appraised the Conference as follows: 


But for the firm position of the British Government, the doctrine 
of sovereignty of the airspace might have disappeared for all 
practical purposes in 1910, international freedom of flight might 
have been accepted, and the whole history of international avi- 
ation in subsequent years might have been very different.** 


Prior to the outbreak of hostilities, but one bilateral agreement had 
been negotiated between European States, that signed by Germany 
and France in July, 1913. International air law, consequently, is 
almost entirely a post-World War I development.*® Although the 
efforts of the diplomats failed to materialize in the form of an inter- 
national régime for the air space, a considerable amount of prepara- 
tory groundwork had been laid upon which the statesmen were to 
build after the smoke of battle had cleared. 

Preoccupation with the objectives of national security was to be 
the touchstone of national attitudes on this subject following World 
War I.” As noted by Brierly: 


The First World War made suddenly evident the vital im- 
portance of the legal status of the air, and it showed the unprac- 
tical character of certain theories on the question which had 
hitherto received some support. . . . The experience of the war, 
however, made it certain that states would accept nothing less 
than full sovereignty over the air space superincumbent over their 
territory and territorial waters, and a Convention on Air Navi- 
gation which was concluded at Paris in 1919 confirmed this rule 
as the law.** 


57 Cooper, op. cit. supra note 33, at 143. Complete and exclusive national 
sovereignty over the air space was ’ proclaimed in the legislation of the United 
lom in The Air Navigation Act of 1920, 10 & 11 — c. 80, and by 

viet Union in Air Code of the Union of Soviet Socialist Republics, Art. 


r, Some Historic Phases of British International Civil Aviation 
Policy, 23 vagy: Arrairs 189, 191 (1947). 
udson, Aviation and International Law, 24 A . Int’, L. 228 (1930); 
Gibson Development of International Air Law to. 1 19, 5 Temp. L.Q. 161 
(1931) ; Roper, La CoNvENTION INTERNATIONALE DU 13 OcrTosreE, 1919 Por- 
TANT RE&GLEMENTATION DE LA NAVIGATION AERIENNE, 7-30 (1930). 

40 “Even before the outbreak of the First World War, however, the practice 
of States began to harden in favor of unlimited sovereignty over territorial 
airspaces. During the years 1910 to 1914, national air laws were enacted nacted DY 
a large number of European States; they were without ex 
and based mainly on military considerations, + the First World Ne geby was a 
ready casting its shadow before.” Jennings, /: ot gge eg Civil Aviation and 
the Law, 22 Br. YEARBOOK oF INT'L L. 191 (1945). See also Corecrove, In- 
TERNATIONAL CoNnTROL oF AVIATION (Students ed. 1930) 8; Lissirzyn, InTER- 
NATIONAL Arr TRANSPORT AND Nationat Poticy 408 (1942). 

41 Barerty, Toe Law or Nations (5th ed. 1955) 1 : 

“The war of 1914-18 brought about a a realisation of the importance of aerial 
Navigation and of its potential danger to the subjacent State and its inhabi- 
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The Air Navigation Convention of 1919 represents the first inter- 
national aerial convention formulated and ratified by the major states 
of the world except the United States. 

The two major issues which confronted the delegates to the Paris 
Peace Conference were demilitarization of German aircraft and the 
formulation of international air law. Apropos the latter issue, the 
Conference established an Aeronautical Commission charged with the 
duty of drafting not only the air clauses of the peace treaty, but also 
a convention to govern international aviation in time of peace, the 
latter to be independent of the former. The Commission recommended 
the following “fundamental principles” : 


1. Recognition (1) of the principle of the full and absolute sover- 
eignty of each state over the air above its territories and terri- 
torial waters, carrying with it the right of exclusion of foreign 
aircraft and (2) of the right of each State to impose its jurisdic- 
tion over the air above its territory and territorial waters. 

2. Subject to the principle of sovereignty, recognition of the 
desirability of the greatest freedom of international air navi- 
gation in so far as this freedom is consistent with the security 
of the State, with the enforcement of reasonable regulations 
relative to the admission of aircraft of the contracting States and 
with the domestic legislation of the State.*? [Emphasis added.] 


According to Captain Albert Roper, reporter-general of the Com- 
mission, the first principle was inserted in the recommendations at 
the insistence of the American delegation, and the second principle 
by the British delegation.** These principles were incorporated in the 


tants.” McNam, THe Law or THE Arr 7 (2d ed. 1953). “The growth of pub- 

lic international air law between the two World Wars was conditioned pi 
by fears for security arising out of the development of military aviation.” 

bh ater ween of Public International Air Law, 13 Gro. Wasn. L. Rev. 
2: 

The cardinal significance of air space sovereignty to national security was 
reflected in the military theories of the period. For example, see Aston, SEA, 
LaNnpD, AND Arr Srratecy (1914); Joynson-Hicxs, THE CoMMAND OF THE 
Arr (1916); Foncx, L’Aviation er ta Sfécurtré Francaise (1924); Mrr- 
CHELL, WinGED Derense (1925). The ideas of the Italian strategist, Gen. 
Giulio Douhet enjoyed wide acceptance during the inter-war period. See one- 
volume edition of Douwhet’s works in English, Tas ComMMAND oF THE AIR 
(trans. Ferrari, 1942), and Brodie, The Heritage of Douhet, 6 Ar Untv. Q. 
Rev. 64-69, 1921-27 (1953), for critical summary of Douhet’s ideas. 

42 FLANDIN, INTERNATIONAL Arr CONVENTION oF Ocroser 13, 1919, INTER- 
NATIONAL Civic AERONAUTICS CONFERENCE 101 (1928); see also INTERNA- 
TIONAL COMMISSION For Arr NAVIGATION, THE INTERNATIONAL AIR CONVEN- 
TION OF 13rH Ocroser, 1919: Its PREPARATION ; Irs Entry into Force; Its 
aaa (1929). The full text appears in §. Doc. No. 91, 66th Cong., Ist 

Sess. (1919), and 11 Leacue or Nations Treaty SERIES 173-310 (1922). 

43 Roper, op. cit. supra note 39, at 41-42 (1930). This is perhaps the most 
Swene treatment of the Paris Conference and the proceedings by an observer 

rticipant, later secretary-general of ‘the International oaneniaen for 
‘Air  Mavignton set up pursuant to the Convention. See also C , United 
States Participation in Drafting Paris Convention 1919, 18 J. L. 266 
(1951). 
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Paris Convention ratified by thirty-three nations, including all the 
Allied Powers except the United States.** 

The Paris Convention recognized State sovereignty over a region 
called “airspace”, i.e., regions in which sufficient air exists to support 
the flight of aircraft.** The scope of the Convention may be viewed 
from a brief enumeration of the broad categories covered by its 
numerous clauses: the right of innocent passage was granted to bal- 
ance the recognition of complete sovereignty over the air space; gen- 
eral rules were laid down on the subject of nationality and registration 
of aircraft; reciprocity in recognition of certificates of airworthiness 
and pilots’ licenses was established, but each State had the right 
to refuse to recognize certificates and licenses granted even to one 
of its own nationals by another contracting State; aircraft must 
follow fixed routes in subjacent territory; establishment of inter- 
national airways was subject to the consent of the states flown over; 
provision was made for protection of patents; rules were set forth 
pertaining to logs, public airdromes, carriage of explosives by aircraft. 
All disagreements between two or more contracting States regard- 
ing interpretation of the Convention were to be referred to the Per- 
manent Court of International Justice.* 

The Paris Convention marks the repudiation of the theory of 
“freedom of the air” proposed by Fauchille in 1902, and by the German 


delegation at the Paris Conference in 1910. It incorporated the 
principle advocated by Professor Westlake in 1906. Some observers 
viewed the Convention as a compromise between the absolute sover- 
eignity view and the “free air” view, in as much as it declared a 
national sovereignty of the air space with the right of innocent pas- 
sage provided in peacetime.** The significance of the Paris Conven- 


44 Rhyne, Legal Rules for International Aviation, 31 Va. L. Rev. 267, 271n 
(1945). 

45 Cooper points out that “The airspace was ae oy as part of State terri- 
tory but no international determination was made to the regions of 
above.” Cooper, op. cit. supra note 33, at 413 (1951). “the earth’s atmoephere 
extends much further above the surface of the earth than does the region in 
which “air” is present in sufficient quantities to maintain aircraft flight. 

46 For interpretations of the Convention see reg Regulation of Interna- 
tional Air Navigation Under the Paris Convention, 6 J. Atm L. 299 (1935) ; 
Kuhn, International Aerial Navigation and the Peace Conference, 14 Am. J. 
In’L Law 369 (1920); Roper, op. cit. supra note 40, at 121-192. Notwith- 
standing the restrictive clauses, Dr. Otto Schreiber of ‘the University of Koe- 
nigsberg saw in the Convention, “the first beginnings of the United States of 
the World; an international world authority with legislative powers trans- 
cending the historic boundaries ¢ political states. At the same time we find 
here a very effective method o f assuring the uniformity of public air law.” 
Quoted in Davis, Aas Law 331 (1930). 

47 Lee, The International Flying Convention and the Freedom of the Air, 33 
Hany. L. Rev. 23, 27 aap Writing —_ years later, R condemned the 

hiloso; of paren ty of states over r air space as a suppression 
pry es of t iy. re Recent Developments in International Aero- 
Soauee Law, 1 * im L. 395, 406 (1930). 
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tion of 1919 is that it became the basis of almost all subsequent public 
international law of the air, applying to both ratifying and non- 
ratifying nations.“* While President Wilson successfully included 
“freedom of navigation upon seas outside territorial waters” in the 
Fourteen Points of January 8, 1918, the High Contracting Powers 
a year later declared for restrictions upon the superincumbent air 
space above their respective nation-states, a doctrine which was to 
have far greater implications for world peace than freedom of the 
seas.*° 

It is clear that the security factor was of paramount concern in 
the formulation of the restrictive doctrines of air space sovereignty 
following World War I. As Goedhuis observed: 


The reason why this principle found rapid and universal recog- 
nition was that the state’s need of authority over its territorial 
air space was clear and urgent. It quickly became manifest that 
sovereignty over the land and territorial waters can never be 
made effective if the air be beyond the jurisdiction of the sover- 
eign power—it quickly became manifest that sovereignty over 
the air space is indissolubly linked up with that over the surface 
territory.*° 


Notwithstanding its failure to ratify the Paris Convention, the 
United States, by unilateral action, proclaimed an identical doctrine 
of air sovereignty, a policy implemented by bilateral international 
agreements. 


Unirep States Position ON AiR SOVEREIGNTY 


The United States was late in developing a comprehensive policy 
in the field of air law despite its gigantic technological advances fol- 
lowing World War I.** The air policy of the United States from 
1919 to the passage of the Civil Aeronautics Act of 1938 °* was but 
one phase of the general foreign policy of the nation; national inter- 


48 Jacobini has observed that the be eer adoption of the doctrine of sover- 
eignty is “an outstanding example of the phenomenon of international law by 
which an international practice crystallizes, determines a trend, and virtually 
dictates the nature of the principle or rule ultimately embodied in the subse- 
quent conventional law.” Jacobini, International Aviation Law: A Theoretical 
and Historical Survey, 2 J. Pus. L. 314, 322-23 (1953). 

49 One of the American delegates, Col. Edgar S. Gorell, commented many 
years later: “Glamorous ‘freedom of the air’ remained a a phrase. The 
doctrine fell and will not rise until someone effectively challenges the monopoly 
of the air. He who challenges monopoly of the air must, if necessary, be able 
to back up his challenge with force.” Quoted in WortHINGTON, INTERNATIONAL 
AIRWAYS, 35 (1945). 

50 Goedhuis, The Air Sovereignty ae and United States Influence on 
its Future Developments, 22 J. Am L. 209 (1955). 

51 Colegrove, The International Aviation Policy of the United States, 2 . 
ae * don aoa ; Fagg, National Transportation Policy and Aviation, 
J. Arm 

52 52 Srar. 973 (1938), 49 U.S.C. §$§ 401-681 (1952) ; see also Ruyne, Civit 
Agronautics Acr ANNOTATED (1939). 
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ests were primary while at the same time a policy of interhemispheric 
cooperation was pursued. The first definite national policy was enun- 
ciated in the Air Commerce Act of 1926.°* This statute set forth 
the view of our Government regarding air space: “The United States 
of America is declared to possess and exercise complete and exclusive 
national sovereignty in the air space above the United States... .” ** 
Entry of foreign commercial aircraft into the United States air space 
was prohibited unless authorized by the Secretary of Commerce. A 
reciprocal privilege clause was inserted into the statute, the basic 
provisions of which are in force today.**> Until enactment of the 
1926 statute, admission of foreign aircraft into this country was 
unregulated by statute.** Prior to that year the navigation of foreign 
military aircraft in the United States was made subject to the author- 
ization of the Secretary of State. 

The policy of the 1926 statute was reaffirmed, and its basic pro- 
visions extended, by the passage of the Civil Aeronautics Act of 
1938.57 Under this statute, the Civil Aeronautics Board is directed 
to exercise and perform its powers and duties “consistently with any 
obligation assumed by the United States in any treaty, convention, 
or agreement that may be in force between the United States and 
any foreign country or foreign countries. .. .” °* While the Act was 
hailed by one writer as a “great stride forward to catch up with the 


times,” °° according to another authority “. .. [T]he passage of the 
Civil Aeronautics Act by the United States climaxed the period of 
individual and national control of world air commerce and made it 
obvious that some kind of international agreement must sooner or 
later be accepted and made effective if international trade is not to 
suffer.” °° 


58 44 Start. 568 (1926), 49 U.S.C. §§ 171, 174-177, 179-184 (1952). 

5444 Star. 572 (1926), U.S.C. § 176 (19 52 

55 Fixe, THE Law or Aviation, 108-115, 16-125 (1927). 

56 There was no doubt that the President had the power to control the en- 
trance of foreign military aircraft in the absence of statute. Adequate prece- 
dent existed for the President to grant or refuse admission of units of f 
military forces and to negotiate executive agreements providing for such admis- 
sion. See 2 Moore, Dicest or INTERNATIONAL Law 389-400 (1906), and 2 
HackxwortH, Dicest oF INTERNATIONAL Law 324-25 (1942). 

In Tucker v. Alexandroff, 183 U.S. 424 (1902), the Supreme Court held 
that “While no act of Congress authorized the executive department to permit 
the introduction of foreign troops, the power to give such permission without 
legislative assent was daa es 4 assumed to exist from the authority of the 
President as commander-in-chief of the mili and naval forces of the 
United States.” 183 U.S. at 435. In an Opinion Memorandum of the General 
Counsel of the Civil Aeronautics Authority, Oct. 18, 1939, it was conceded that, 
in the ae ge legislation, a t to the ae have red power to 3 men 
agreements with foreign countries relating to access to country of for- 
eign aircraft.” S. Doc. 173, 79th Cong., 2d Sess. 6 (1946). 

or 52 Srart. 977 (1938), 49 U.S.C. 54-81 (952). 

5852 Sra. 1026 (1938), 49 U.S.C. § 672 (1 

59 Gorell, The Civil Aeronautics Act of 1938 and Democratic Government, 
9 J. Ar L. 703 (1938). 

60 Cooper, THE Ricut To Fry 151-52 (1947). 
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The restrictions on international air flight imposed by the Act of 
1938 arise out of the provision requiring flight operators to appear 
before the Civil Aeronautics Board for a hearing to support their 
application for permission to use American airspace and ground fa- 
cilities.** Any operating certificate for an international air line must 
also be approved by the President so as to integrate the agreement 
into the foreign policy of the United States.** Municipal legislation 
in the United States, therefore, established an air policy as restric- 
tive as that laid down in the Paris Convention of 1919. 

When it appeared that the United States, other States of the 
Western Hemisphere, and certain European States were likely to 
remain outside the Paris Convention, it became clear that bi-lateral 
agreements would have to be negotiated for the regulation of air 
navigation between States not signatories or between signatories and 
non-signatories. Consequently, in addition to the controls produced 
by international conventions, use of the air space has been subject 
to controls evolved through bi-lateral agreements. An examination 
of the provisions of the bi-lateral agreements which have been ratified 
reveals that they are predicated upon the same principles of sover- 
eignty as incorporated in the multilateral Paris Convention of 1919.** 

It was not until 1928 that the United States accepted the obliga- 
tions of a multilateral air treaty, and that was a treaty open only to 


the States of the Western Hemisphere.** On February 20, 1928, a 


61 See § 402, 52 Srar. 991 (1938), 49 U.S.C. § 482 (1952). 

62 See § 801, 52 Srar. 1014 (1938), 49 U.S.C. §601 (1952). That national 
security was a factor in the formulation of United States international aviation 
cone was recognized in Chicago & Southern Air Lines, Inc. v. Waterman 

teamship Corp., 333 U.S. 103 (1948), wherein Mr. Justice Jackson, speaking 
for the Supreme Court said: “That aerial navigation routes and bases should 
be  poabey correlated with facilities and plans for our own national defenses 
and raise new problems in conduct of foreign relations, is a fact of common 
knowledge. Congressional hearings and debates extending over several ses- 
sions and departmental studies of many years show that the legislative and 
administrative processes have proceeded in full recognition of these facts.” 
333 U.S. at 108. 

See Hester, Civil Aeronautics—the State and the Nation Under the Civil 
Aeronautics Act of 1938, 4 J. Am L. 635 (1938); Rayne, op. cit. supra note 
52 at 177, which sets forth the basic principle of reciprocity. 

63 Gibson, Bi-Partite Agreements on Aerial Navigation, 6 Temp. L.Q. 57 
(1931); Pierson, Problems of International Air Transportation, 8 Rec. Bar 
or New York City 151, 155 (1953). A compilation of bi-lateral agreements 
entered into between the United States and foreign powers up until the Chi- 
cago Conference of 1944 may be consulted in Rhyne, Legal Rules for Interna- 
tional Aviation, 31 Va. L. Rev. 267, 281-286 (1945). 

*4 Two years earlier Spain, pursuing a policy of Pan-Hispanism, sought to 
negotiate an international aerial convention with the American States. The 
Ibero-American Aviation Congress met at Madrid, October 25-30, 1926. The 
Ibero-American Air Convention (C.I.A.N.A.), whose main clauses were iden- 
tical with those of the Paris Convention of 1919, was ratified only by Spain, 
Argentina, Costa Rica, the Dominican Republic, Mexico, Paraguay, and El 
Salvador. Its significance today is historic and academic. Gibson, Multi- 
Partite Aerial Agreements, 5 Temp. L.Q. 404 (1931); the text is found in 8 
J. Am L. 263 (1937). 
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convention on civil aviation was signed at Havana, formally known 
as the “Pan American Convention on Commercial Aviation.” * The 
Havana Convention, as it is more popularly called, included three 
important principles: the reciprocal right of innocent passage among 
contracting States, establishment of restricted zones outside the area 
of permissive flight, and each contracting State was accorded the 
right to establish reservations in favor of its own national aircraft 
between two or more points in its territory.*° Any hope that the 
operation of the Convention’s provisions would eventuate in freedom 
of air space over the Americas was dispelled by the failure of ten 
States to ratify them, despite the fact that all twenty-one republics 
signed the proposals at Havana. As a result, the provisions were 
not made operative by any of the signatory powers. 

While the Paris Convention could claim the greatest universality 
in its application, it was apparent in the 1930’s that with the ab- 
stentions of strategic nations like the United States, the U.S.S.R., 
China, and Brazil, international uniform codes of air navigation were 
far from reality. Rights of transit remained the subject of hard- 
bargaining ; ®’ nations played off one State against another. Italy 
demanded a virtual subsidy from foreign operators flying over her 
territory, and Turkey would not permit foreign airlines to cross her 
soil en route to Asia. From 1935 until the Spring of 1940 Spain 
withheld permission for a British airline to operate across her terri- 
tory enroute to Portugal. The United States refused to authorize 
the Dutch to extend their service from Batavia to Manila and also 
refused in the interests of security to permit foreign-flag lines to 
make use of the Hawaiian Islands.** The attitude of the U.S.S.R. 
has been especially noteworthy. The Soviet Union has obstructed 
development of international control of air space by abstaining from 


654 TREATIES, CONVENTIONS, INTERNATIONAL Acts, ProTocoLs AND AGREE- 
MENTS 4729 (1938); Brown, Pan-American Cooperation im Aeronautics, 9 
J. Am L. 468 (1938). The text is also reproduced in IV Hupson, INTERNA- 
TIONAL LEGISLATION 2354 (1931). 

667V HacxwortH, Dicest 364-65; also see Final Act of the Sixth Inter- 
national Conference of American States, 22 Am. J. Int’. Law 124 (1928). Air 
law, national and international, of the American Republics is treated in York, 
International Air Law in the American Republics, 3 J. Am L. 411 (1932). 
For a comparison of the Paris and Havana Conventions see Warner, The In- 
ternational Convention for Air Navigation and the Pan American Convention 

y 2 Comparative and Critical Analysis, 3 Am L. R. 221 
(1932 


6 One writer has said of the bi-lateral agreements that they have resulted 

i. 2 ay: No discriminations concomitant with diplomatic maneuverings. ape. 
Issues in International Air Transportation, 16 Gro. WasuH. L. 

ew 7-48 (1948). 

Bi Restrictive policies and practices are discussed in detail in Lissitzyn, op. 

cit. supra note 40, at 396, and in View: Sasa, ae. SE Bee FEO 

57-59 (1944). United States policy is treated in Gibson, United States Com- 
mitments on International Aerial Navigation, 4 Rev. AfronauTigue INnTER- 
NATIONALE 69 (1934). 





580 THE GEORGE WASHINGTON LAW REVIEW 


any co-operating enterprise between the wars. During the 1920’s the 
Kremlin made overtures for some general agreement on routes and 
practices, but these were unqualifiedly drafted in the Soviet’s favor. 
The Russian position was stated by General Baranov, head of the 
Russian Air Force in 1927, and the view has remained substantially 
unchanged to date: 


In order to exclude all outside influences, Russia will insist on 
the most rigid interpretation of the doctrine of national sover- 
eignty. We do not hide our intention to profit by our favored 
geographical position.®® 
The extreme tenacity of the Soviet position regarding its air space 
was seen during World War II when British and American planes 
destined for the U.S.S.R. were not permitted to be flown over Soviet 
territory by non-Russian pilots until Allied bombing bases were estab- 
lished in that country in the Spring of 1944. The Russians have 
practiced reticence to a degree unequaled by even the Japanese; 
official Russian agencies have remained unresponsive to the demands 
from many quarters for information about Russian aviation. By 
their absence from the Chicago Conference in 1944, the Russians 
further demonstrated their policy of avoiding world community ar- 
rangements. 

In summary, the inter-war period was an era of diplomatic jockey- 
ing and private and monopolistic privilege in the air.°° The rapid 
organization of a world network of airways, stimulated by the military 
necessities of World War II, made it apparent that the time was 
opportune for a new declaration of air space rights. Conflict of over- 
lapping organizations created by the between-wars conferences, 
marked by varying degrees of participation, was one of the con- 
siderations for calling the Chicago Conference in 1944. Another 
reason was the need for a general restatement of the basic rules gov- 
erning the conduct of international air transport operations. The 
United States Government assumed the initiative and issued invita- 
tions to fifty-five Allied and neutral States to meet at Chicago on 
November 1, 1944, to inaugurate discussions. 


6° Quoted in HersHey, THe Am Future 99 (1943). See also Air Code of 

the U.S.S.R., 4 J. Am L. 265, 411 (1933). 
7 In appraising the bi-lateral agreements negotiated prior to World War II, 
R wrote: “Prewar experience with the exchange of operating rights through 
teral agreements between governments did not prove to be entirely satisfac- 
tory. From its very beginning, the development of international air transporta- 
tion has found its most formidable obstacle in the attitude of restriction and 
limitation which has been displayed by certain governments which have been 
unwilling to surrender a measure of sovereignty over their own air space. Time 
and again international air — which were technically feasible and com- 
mercially justifiable were Me blocked or delayed as one country after 
refused commercial a eebdae hae lines.” Ryan, op. cit. 

supra note 67, at 447-48. 
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THE CHICAGO CONFERENCE: REAFFIRMATION OF SOVEREIGNTY 


If the security objective motivated the attachment of delegates to 
the Paris Convention of 1919 to the principle of sovereignty, pre- 
occupation with the economic objective led to the reaffirmation of 
the principle at Chicago in 1944. Moreover, while the implications 
of military aviation underlay the thinking of the statesmen at Paris, 
it was the demands of civil aviation which directed the deliberations 
at Chicago. The International Civil Aviation Conference of fifty-four 
nations ™ met from November 1 to December 7, 1944. The Confer- 
ence opened with an expression of high hopes by President Roosevelt 
that the delegations would not be guided by restrictive doctrines con- 


cerning the air space. He welcomed the delegates with the following 
words: 


I hope you will not dally with the thought of creating great 
blocs of closed air, thereby tracing in the sky the conditions of 
possible future wars. I know you will see to it that the air which 
God gave to everyone shall not become the means of domination 
over anyone.” 


Any hope that the doctrine of sovereignty over air space would 
undergo revision was doomed to disappointment. The delegates de- 
bated several proposals looking towards uniform control of inter- 
national civil aviation. Significantly, the respective proposals omitted 
any qualification of the doctrine of national sovereignty of air space. 
The doctrine was subsumed, and written in the final act as Article I: 


The contracting States recognize that every State has complete 
and exclusive sovereignty over the airspace above its territory.”* 


The American proposal was summarized in the so-called “Five 
Freedoms” or privileges."* The American delegation supported the 


11 The Saulet Union at first accepted the invitation but later rescinded its 
acceptance Arabia declined the invitation. Argentina was not invited. 
The Axis ‘tates, of course, were absent. 

U.S. Der’r or State Pus. No. 2282, 4-5, InterNaTIoNAL Crvit AVIATION 
ConFERENCE (1945). 

7 Id. at 59. Note that recognition of the doctrine is not confined to the 
contracting States. Art. 2 states that “For the purposes of this Convention the 
territory of a State shall be deemed to be the land areas and territorial waters 


adjacent thereto under the sovereignty, yn eg 
= State.” 


osphores and Derdenstior Hughes, 
Se Ee emit We Ar L. 
iiss) Fe ene Se Le Ee ee ae ee 
problems Cooper, rated Rights over the Artic, 3 
yong etd 317 T1950) Pisce Trans-polar Aviation and Jurisdiction over 
Arctic Airspace, 37 Am. Pon. S cr. Rev. 999 er 
™ Adolf A. mae. Ts Chaban 48 the American Delegation and of the 
Conference set forth seagun af saliaease sd Gov hese oan “It is 
therefore the view of the United Sta‘ ae OS ee rejudice to the full rights 
of sovereignty, we should work upon exchange of needed privileges 
4 
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establishment of an international organization to regulate interna-- 
tional civil aviation but opposed granting the organization authority 
to regulate economic aspects of flight. These were to be left to bi- 
lateral agreements. In short, the policy was one of unrestricted 
freedom to compete for world air markets."*> The Australian-New 
Zealand proposal went to the other extreme and proposed curtail- 
ment of national control of flight insofar as it looked toward inter- 
national ownership and operation of trunk lines, with legal prohibi- 
tions upon any nation to own or operate transport aircraft on the 
internationalized trunk lines.** The British and Canadian proposals 
provided for international control over the determination and dis- 
tribution of frequencies and for the fixing of rates of carriage in 
relation to standards of safety and accommodation. The Canadian 
plan went further in conferring authority on an international agency 
to fix and allocate routes and capacity of aircraft offered the public 
at intervals of time, i.e., weekly, monthly.” 

An impasse was reached between the American and British dele- 
gations. The British favored the establishment of an international 
authority to control uneconomic competition by licensing interna- 
tional air services similar to the licensing of domestic air services in 
the United States. The Americans vigorously opposed any inter- 
national authority over frequency of flights or capacity of aircraft, 


fearing that its dominance in the air transport field was being chal- 
lenged. The Final Act of the Conference contained four instruments, 
each independently open for signature: the Convention of Interna- 


and permissions which free nations have a right to expect from each other.” 
U.S. Der’r or State Pus. No. 2820, 56, 1 Proceepincs or THE Civil, AVIATION 
ConFERENCE (1948). 
The “Five Freedoms” are: 
1. The privilege to fly across its territory without landing; 
2. The privilege to land for non-traffic purposes ; 
3. The privilege to put down passengers, mail and cargo taken on in the ter- 
ritory of the State whose nationality the aircraft possesses ; 
4. The privilege to take on passengers, mail and cargo destined for the ter- 
ritory of the State whose nationality the aircraft possesses ; 
5. The Le gt ya to take on passengers, mail and cargo destined for the ter- 
other contracting State and the yee ad to put down pas- 
Sata all ool aitae Calin Uetex Ste Gah Geoed tory. 


Op. a supra, note 72 at 91, Appendix IV, International Air Transport Agree- 


mie For pe neg em oe get ge cit. a note 74, at 55-63; 554-566; 
also Jennings, op. cit. supra note 40, at 191; Bowen, The Chicago’ 
je aa Civil Aviation Conference, 13 Geo. Wass. L. Rev. 308 (1945); 
8 Cass. The New International Civil Aviation Organization, 31 Va. 


76 For the Australian-New Zealand proposals see op. cit. supra note 74, at 
Apel 82-84. See also Sullivan, International Ownership of Air Transport, 

8 Free Wort 503 (1944). 

™t The British-Canadian proposals are found in op. cit. eure 2 note 74, at 63- 
74; 570-591. The British proposal is discussed in Stannard, Civil Aviation: 
An Historical Survey, 21 Int. Arras 497 (1945). 
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tional Civil Aviation, the International Air Transit Agreement, the 
International Air Transport Agreement, and the Interim Agreement 
on International Civil Aviation. 

Twenty-eight States have adhered to the Transit Agreement to 
concede what are known as “the first two freedoms”—freedom to 
fly across the territory of a Contracting State without landing, and 
freedom to land for non-traffic purposes such as refueling.”* Because 
of the failure to reach agreement on the third, fourth, and fifth “free- 
doms”, these were included in a separate agreement, the Transport 
Agreement, which embodied all “five freedoms.” Seventeen States 
ratified the Transport Agreement under which each of the contracting 
States granted to the other contracting States in respect to scheduled 
international air service by civil aircraft the privilege to fly across 
its territory, to land, and to trade. Six of the contracting States 
later withdrew their ratifications."* The important “fifth freedom”, 
therefore, is subject to this day to bi-lateral agreements.* Traffic 
between two points within a State is left as free as in the Paris and 
Havana Conventions.** 

It must be emphasized that the Chicago Convention is applicable 
only to civil aircraft. Aircraft used in military, customs and police 
services are prohibited from flying over the territory of another State 
or landing thereon without authorization or special agreement.*? Civil 
aircraft of a contracting State not engaged in scheduled international 
air services shall have the right to make flights into or, in transit, 
non-stop across the territory of other contracting States and to make 
stops for non-traffic purposes without the necessity of obtaining prior 
permission, subject to the right of the State flown over to require 





78 Cooper, The Proposed Multilateral Agreement on Commercial Rights in 
International Civil Air Transport, 14 J. Am L. 125, 127 (1947). “The Transit 
Agreement is not at present an effective function of world organization al- 
though it has not ont; —— a other states along important world routes 
such as Brazil, Raxet sae Cooper, Air Transport and World Organ- 
ization, 55 Yate L.J. AOL 7 (1946). The Transit Agreement may be 
abrogated by a State on a year’s notice. 

7 Great Britain never accepted the Transport Agreement and the United 
States, after early acceptance, eeeeny on July 28° 1946 1946, that its adherence 
would terminate one year thereafte: 

80 One writer attributed the failure of the Air Transport Agreement to gain 
world-wide acceptance to the solicitude of nations to provide economic protec- 
tion for their own airlines. Ryan, op. cit. supra note 67, at 450. 

81 Art. 80 of the Chicago Convention required that Contracting States give 
notice of denunciation of the Paris and Havana Conventions if Eo ity Eds 
S geal The earlier agreements were to be superseded by the Chicago - 


praisal of the Conference by members of the United States delegation 
5 A app U.S. Depr’r or State Pus. No. 2348, BLUEPRINTS For Wortp CiviL 
AviaTIon: THE CHICAGO INTERNATIONAL Civ. AVIATION CONFERENCE OF 
1944 as ViEwep By Four MEMBERS OF THE UNITED STATES DELEGATION IN 
REcENT MAGAZINE Artictes (1945). 


8? Art. 3(a), (b), (c). 
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landing.** Article 8, of particular significance in view of the develop- 
ment of guided missiles, states: 
No aircraft capable of being flown without a pilot shall be flown 
without a pilot over the territory of a contracting State without 
special authorization by that State and in accordance with the 
terms of such authorization. 
Article 96, Definitions, fails to define the term “aircraft” which leaves 
the status of missiles and earth satellites somewhat in doubt. The 
Air Commerce Act of 1926 states: “The term ‘aircraft’ means any 
contrivance now known or hereafter invented, used, or designed for 
navigation of or flight in the air, except a parachute or other con- 
trivance designed for such navigation but used primarily as safety 
equipment.” ** The doctrine of sovereignty also clearly underlies 
Article 9: 
(a) Each contracting State may, for reasons of military necessity 


or public safety, restrict or prohibit uniformly the aircraft of 
other States from flying over certain areas of its territory, 


(b) Each contracting State reserves also the right, in exceptional 
circumstances or during a period of emergency, or in the interest 
of public safety, and with immediate effect, temporarily to re- 
strict or prohibit flying over the whole or any part of its terri- 
tory, on condition that such restriction or prohibition shall be 


applicable without distinction of nationality to aircraft of all other 
States. 


In comparing the Chicago Convention with the Paris and Havana 
Conventions, Latchford has pointed out that the two earlier agree- 
ments accorded freedom of innocent passage above its territory to 
aircraft of the other contracting States while the Chicago Conven- 
tion contains no mention of “freedom of innocent passage.” ** In- 
deed, the Final Act provides that no such privilege is conferred upon 
scheduled international airlines of the contracting States.** The re- 


83 A 


Art. 5. 

84 44 Strat. 573 (1926), 49 U.S.C. § ie aa em. The Civil Aeronautics Act 
<: 1938 retains this language except the reference to parachutes and other 

equipment. 52 Star. 977 (1938 2: 49 U.S.C. §401(4) (1952). The Air 
Naveaten Order, 1949, an Order in Council giving detailed effect to the Chi- 
cago Convention and the Civil Aviation Act of 1949, 12, 13 & 14 Geo. 6, c. 67, 
defines the term “aircraft” to include “all balloons (whether gogivre or free); 
ag gliders, airships and flying machines.” S.I. 1949, No. 349, Sec. 71, quoted 

n McNatr, op. cit. supra note 41, at 256. 

a Latchford, Comparison of the Chicago Aviation Convention with the Paris 
and Havana Conventions, 12 Der’r or State Butt. 411 (1945). The term 
“{nnocent passage” has been interpreted generally to mean the transit of sched- 
uled international air services. In practice, however, prior permission to aerial 
entry was demanded under the Paris and Havana Conventions. 

86 Art. 6 quoted i in the text. 

The concept of “innocent passage” was incorporated into the separate Inter- 
national Air Services Transit Agreement which marks the maximum recogni- 
tion of the oe of freedom of access to the air space of the nations of the 
world today. Op. cit. supra note 72, at 87-90 
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tention of the sovereignty doctrine is a reflection of the intense 
rivalry of the nations in pursuing policies directed at maintaining 
civil aviation at levels considered essential for political, economic, 
and military requirements.** The greatest achievement of the Inter- 
national Civil Aviation Organization established at the Chicago Con- 
ference has been the lessening of political and economic rivalries in 
the development of air services.** However, the establishment, oper- 
ation and extension of international air routes is still dependent on 
the negotiation of bilateral agreements, a procedure which history 
has shown is bound to retard the development of an efficient system 
of international air transport.*® Although the factor of economic 
protection has been invoked to buttress the retention of the sov- 
ereignty doctrine, the security requirement has been the main reason 
ascribed for the persistence of the bilateral treaty.°° The solution 
of the problem of the status of the air space will be determined by 
the solution of the problems of the international political order. 


Tue Impact oF DISARMAMENT ON AIR SPACE SOVEREIGNTY 


This review of legal thinking on the subject of air space sovereignty 
verifies the dominance of our Anglo-Roman legal heritage." Free- 


87 Waldo, Sequels to the Chicago Aviation Conference, 11 Law & ConTEMP. 
Pros. 613 (1946); Hildred, International Air Transport Association, 1 Am 
Arrarrs 277 (1947). 

88 Eri, INTERNATIONAL CO-OPERATION IN Civit AvIATION, 1945-47 (unpub- 
lished thesis in Cornell Univ. Library 1949). 

“The analysis of the economic aspect of civil aviation leads to the conclusion 
that the ultimate interests of all states, whether large or small, whether eco- 
nomically strong or weak, require the acceptance of the principle that no state 
should forbid for reasons % economic protection foreign aviation to fly to, 
from or over its territory. The only exception to this principle, to be granted 
to each state, should concern the reservation of purely national traffic (cabotage) 
to its own airlines.” [Emphasis in original.] . Goedhuis, Civil Aviation After 
the War, 36 Am. J. Inr’L L. 596, 611 (1942). 

89 Lissitzyn, op. cit. supra note 40, at 398-400. 

90 “Tt is no small matter for a State to permit regular visits to its soil by 
foreign aircraft, and Governments naturally insist on retaining the right to 
choose the States on which this privilege is to be conferred. It is not merely 
a question of barring a suspected State; the exploitation of international civil 
air transport is an instrument of diplomacy, and States cherish the power of 
encouraging the development of air lines destined to strengthen political ties and 
potential military alliances. There seems to be little hope of removing this 
obstacle to a comprehensive system of public air law short of devising a sat- 
isfactory system of international security; but this is a larger problem.” Jen- 
nings, op. cit. supra note 40, at 209. 

%1 The venerable theory of sovereignty of air space by the terrestrial sover- 
eign held sway to such an extent that it was not until 1939 that an American 
court ventured to hold that title to the air space unconnected with use of the 
land is inconceivable. Hinman et al. v. Pacific Air Transport, 84 F.2d 755 
(9th Cir. 1936). This represents judicial recognition of Kelsen’s “effectiveness” 
theory. Referring to the Paris Convention of 1919, Kelsen wrote: “It stands 
to reason that a State can enforce the provisions of this convention or of its 
own national legal order against the aircraft of another State only within that 

rt of the air space over which it has effective control. The validity of any 
egal order cannot extend beyond this sphere.” GeNERAL THEorY oF Law 
anp State 217 (1949). This theory was reiterated in his later volume, 
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dom of the air space in its international aspect is inseparably bound 
to the doctrine of sovereignty. The fact that most States are will- 
ing to exchange a mutual right of entry and passage by treaty does 
not derogate from the principle of national sovereignty; it is a con- 
cession to the imperative pressures of national existence in the mod- 
ern world. The dilemma was succinctly put by Brierly: 


There are two competing interests which a satisfactory state of 
the law would reconcile as far as possible, that of the subjacent 
state in its own security, and that of all states in the greatest 
possible freedom of communications. Of the two the interests of 
security have been preferred in the present law.®? 


It is clear that if certain international controls could be adopted to 
protect the legitimate national fears, the dilemma could be resolved 
to the benefit of mankind and the promotion of world peace. Presi- 
dent Eisenhower’s “open air” plan for disarmament provides an in- 
itial and portentous beginning to achieve these goals. 

The premise of the aerial inspection plan is that when the two 
great atomic powers, the United States and Soviet Russia, open up 
to each other and lay bare their military potential, the security of 
the whole world will be increased. As described by Mr. Stassen: “A 
climate of greater confidence will surely prevail. And in that climate, 
the world will build the kind of disarmament and inspection system 
in which all nations can put their trust . . . a system in which all 
can reduce and limit and regulate armaments and armed forces.” ™* 
The plan recognizes the fact that the airplane has made obsolete 
the geographic protection States have relied upon in formulating 
their economic, military and diplomatic blueprints. It also acknowl- 
edges the fact that we are no longer the absolute masters of the most 
powerful tool of war. Military authorities such as Air Marshal Sir 
John Slessor have appraised the situation as follows: “We have in 
fact reached the practical ultimate instrument for mutual destruc- 
tion. We have at last arrived at the point when war—in the sense 
of total world war as we have known it in our generation—has abol- 
ished itself as a practical instrument of policy.” ** Major de Seversky 
has written that “Air attack and air defense are probably more finely 


PRINCIPLES oF INTERNATIONAL Law 226 (1952). Cooper also subscribes to the 
“effective control” theory: “Perhaps the rule should be, in the absence of 
international agreement, that the territory of each State extend upward as far 
into space as it is physically and scientifically possible for any one State to 
control the regions of space directly above it.” Op. cit. supra note 33, at 418. 

92 Brieriy, op. cit. supra note 41, at 185-86. 

88 Burke, Influences Affecting International Aviation Policy, 11 Law & Con- 
TEMP. Pros. 598, 601 (1946). 

% United States Mission to the United Nations, Press Release No. 2121, 5, 
Oct. 7, 1955. 


%5 Slessor, Air Power and World Strategy, 33 For. Arr. 42, 44 (1954). 
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balanced today than at any other stage of the past forty years of 
military aviation.” ** 

President Eisenhower has reached the conclusion that nations must 
support plans which provide for the only form of security which is 
really secure—international cooperation to limit the potential of of- 
fensive war. More significantly, the aerial inspection plan rests upon 
the belief that to disarm in the light of modern destructive weapons 
is the only form of security commensurate with world organization. 
In fact, the goal of political security by means of ground and aerial 
inspection may develop into a function of a world organization such 
as the United Nations or through some independent instrument pro- 
vided for under the Charter of that organization pursuant to Ar- 
ticle 52.7 

Once the control of armaments contemplated by the President’s 
proposals becomes operative, the element of national security as a 
buttress to the air space sovereignty doctrine will diminish in im- 
portance, States will no longer fear a surprise attack from the air 
for the heart of the inspection plan is a warning system to guard 
against such attack.** The aggressor nation could not conceal the 
massive months-long preparations for a surprise attack from the 
alert aerial and ground inspection corps inside the country’s borders. 
During the initial inspection period neither nation would be asked 
to reduce its armed strength until there was complete assurance on 
both sides that each portion of any proposed disarmament agree- 
ment could be verified continuously through inspection.** Strategic 
bases or landing areas could, in effect, be demilitarized. No longer 
could a nation in control of strategic bases or “heartlands” control 
the world. The great resource of the “ocean air” adapted to the 
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fore a special Senate Foreign Relations su it, Sec. 
Dulles. stated that a situation of “mutual deaneanea” was developing. oy. 
Times, Mar. 1, 1956, p. 6, col. 3. 
97 Art. 52 (1) of the U.N. Charter states: “Nothing in the present Charter 
precludes the existence of regional arrangements or agencies for 
such matters relating to the maintenance of international peace and security as 
are appropriate for regional action, provided that such arrangements or agen- 
- was Beis activities are consistent with the Purposes. and — of the 
nit ations.” 


U.N. disarmament subcommittee 
March, 1956, Fa Moch, French delegate, introduced a comp: 
stage British-French disarmament draft. “The so-called Moch — 
in brief a three-stage world disarmament schedule based on the thes 
creation of an international United Nations control inspectorate.” Y. Times 
Mar. 20, 1956, p. 3, col. 7. 

%8 A concentrated air defense scheme against surprise attack is today “be- 
yond the economic resources of any world power, taking its other military com- 
— into account.” Lee, Trends in Aerial Defense, 7 Wortp Potttics 234 
(1955) 

9° Mutual Inspection for Peace, op. cit. supra note 2, at 10, 16. 

100 BrsHop, WINGED Peace 320 (1944). 
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interests of securing the peace would also become a limitless chan- 
nel for the promotion of international cultural and economic under- 
standing. It has been noted that the “threats of war and ideological 
dogmatism now delay the full exploitation of technical improvements 
that would accrue, in a milder political climate, to civil aviation.” ** 

Once armaments have been effectively controlled, it will be diffi- 
cult for a State to justify to world opinion a policy of closing an 
area to foreign civilian aircraft operations on the ground of security. 
“[{S]ooner or later the world will probably revolt against a monopoly 
which obstructs the natural course of a channel of trade vital to the 
community of nations.” *°* Demilitarization would obviate a national 
policy which would restrict the use of a strategic base only to air- 
lines of favored States, and thereby eradicate a source of political 
grievance which would swell in proportion to the importance of the 
base for world traffic. The disarmament plans of President Eisen- 
hower would have the effect of depriving the base in question of its 
military potential.*%* 

As the armament control plan would discount the security ele- 
ment which is attributed to be the necessary basis of present doc- 
trines of air space sovereignty, so would it work to deemphasize 
the ultra-nationalistic economic defense of that doctrine. To the ex- 
tent that aerial inspection leads to disarmament, making war more 
remote than at present, so it would enable civil aviation to make 
international cooperation a reality. The problems arising from rate 
wars, subsidies, nationalistic maneuverings for route privileges have 
threatened some international discord. International tensions from 
this source will continue until there is established an international 
régime in the field of scheduled international services immune from 
the burdens of territorial sovereignty and economic chauvinism. The 
cultural lag between the phenomenal and continuing technical ad- 
vances in aeronautical science and restrictive legal-economic doc- 
trines must be bridged if mankind is to benefit from the harnessing 
of its greatest resource—“the ocean air.” 


101 Strausz-Hupé, Aviation and International Cooperation, ANNALS 134, 137 
(May, 1955). “Air transportation could be one of the keys to unlock the bars 
to international understanding and cooperation—provided statesmen and na- 
tions are rational enough to put this rational device to proper and full use.” 
140. 


102 Goedhuis, op. cit. supra note 88, at 612. 


103 “The security of an area of military importance which at the same time 
is indispensable as a base for world aviation should therefore, in the ultimate 
interests of the owners of the base as well as in the interests of the communi 
of nations—be guaranteed by all possible means, except the one which 1 
to the prohibition of the use of the base by foreign air craft. It is clear that 
no useful purpose would be served in making at the present time any suggestions 
concerning the way of guaranteeing the security of the bases in question, as this 
problem is of course closely bound by Base the general security problem which, 
at the end of this war, may have to be solved.” Ibid. 
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The problem of sovereignty of air space has not presented itself 
heretofore in as forceful aspect as confronts the world girded with 
atomic projectiles and jet-propelled aircraft. Technology again dis- 
turbs the legal-economic concepts of mankind. Confronted with the 
Herculean problems which technology has spawned, statesmen must 
act upon the realization that the air is the least nationalizable of the 
three basic elements. “There is no field of human activity for which 
the claim of freedom is more insistent than in the field of the air.” ** 
Mutual trust and a concomitant method of providing for the security 
of nations are imperative prerequisites to achieve freedom of the 
air space. Although the history of nation-states has shown that 
the process of limiting State sovereignty, in any of its aspects, has 
always been a slow one, history has also demonstrated that world 
opinion has responded to bold, imaginative leadership when the perils 
of the age were clearly understood. Like the idea of freedom of 
the seas, the idea of freedom of air space will require many years to 
realize; the Geneva proposals of President Eisenhower, marked with 
the pragmatism of military experience and the idealism of enlight- 
ened statesmanship, may well prove to be an historic beginning. 

Raymonp W. Younc. 


104 Jd. at 613. 
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ADMINISTRATIVE LAW—NaTuRAL Gas ACT—JUDICIAL REVIEW OF 
Orpers SUSPENDING Rates.—Petitioner, complying with an order 
of the Federal Power Commission requiring the filing of all contracts 
covering rates in effect on June 7, 1954, transmitted to the Commis- 
sion a basic contract and supplements thereto, including a letter 
agreement providing for a higher rate than that set out in the con- 
tract. Construing this supplement as a proposal for a new rate, the 
Commission issued an order suspending its effectiveness and provid- 
ing for a hearing on reasonableness of the higher charge. Petitioner, 
contending that the supplemental agreement was not subject to sus- 
pension, filed a petition for review of the order under the provisions 
of section 19(b) of the Natural Gas Act, 52 Strat. 831 (1938), 15 
U.S.C. § 717r (1952). The Commission challenged the petition on 
the ground that the order lacked requisite finality for judicial review. 
Held, a rate suspension order finally determining legal rights with 
respect to matters within the scope of review, and raising questions 
of law alone, is reviewable. Phillips Petroleum Co. v. Federal Power 
Comm’n, Nos. 5095, 5096, 10th Cir., November Term, 1955. 

It is an established principle of public utility law that rate-making 
is a quasi-legislative function, Federal Power Comm'n v. Hope Nat- 
ural Gas Co., 320 U.S. 591 (1944); cf. Keller v. Potomac Electric 
Power Co., 261 U.S. 428 (1923) ; Prentis v. Atlantic Coast Line Co., 
211 U.S. 210 (1908) ; and whether a rate is “reasonable” is essen- 
tially a question of fact and discretion, Hudson & Manhattan R. Co. 
v. United States, 313 U.S. 98 (1941); Great Northern Ry. Co. v. 
Merchants Elevator Co., 259 U.S. 285 (1922). Although the pro- 
ponent of a new rate generally is held to have no vested right in the 
change, the Natural Gas Act did not abrogate contract rights, and 
rates set by contract are vested legal rights until declared unlawful 
by the Federal Power Commission. Mobile Gas Service Corp. v. 
Federal Power Comm'n, 215 F.2d 883 (3d Cir. 1954), aff'd sub nom. 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 24 U.S.L. 
Week 4090 (U.S. Feb. 27, 1956). Cf. Montana-Dakota Utilities Co. 
v. Northwestern Pub. Serv. Co., 341 U.S. 246 (1951). 

Prior to abolition of the “negative order” doctrine by the Supreme 
Court in Rochester Tel. Corp. v. United States, 307 U.S. 125 (1939), 
there was some doubt as to the exact scope of judicial review of rate 
orders entered after a hearing on the merits by a regulatory body. 
See Davis, ADMINISTRATIVE Law §§ 240-41 (1951); Intermoun- 
tain Rate Cases, 234 U.S. 476 (1914); Great Northern Ry. Co. v. 
Merchants Elevator Co., supra; Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U.S. 287 (1920). However, since the Rochester de- 
cision, rate orders entered after hearings under the Natural Gas Act 
have been reviewed without question, the “end result” reached being 
measured against the statutory standards and constitutional require- 
ments of due process, and the Commission’s findings and conclusions 
weighed under the substantial evidence rule. See Panhandle Eastern 
Pipe Line Co. v. Federal Power Comm’n, 324 U.S. 635 (1945); 
Federal Power Comm'n v. Hope Natural Gas Co., supra; Comment, 

[590] 
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The S eye Judicial Review of Rate Regulation, 39 Nw. U. L. Rev. 
160 (1944). 

Under section 4 of the Natural Gas Act, the Commission may sus- 
pend for periods not exceeding five months “new schedules” of rates 
filed by regulated companies, and hold hearings to determine the 
reasonableness of proposed rates. 52 Stat. 822 (1938), 15 U.S.C. 
§ 717c (1952). If the rate is found to be lawful, it may be made 
effective as of the end of the suspension period, but companies may 
not recoup losses sustained during the suspension. Atlantic Seaboard 
Corp. v. Federal Power Comm'n, 201 F.2d 568 (4th Cir. 1953) ; 
Hope Natural Gas Co. v. Federal Power Comm'n, 134 F.2d 287 (4th 
Cir. 1943). Initial rates are not subject to suspension, but may be 
changed after a hearing on their reasonableness, Natural Gas Act, 
52 an 823 (1938), 15 U.S.C. § 717d (1952); and the provision 
in the act for judicial review makes no reference to these procedures, 
but provides simply for review of “any order” entered in a proceed- 
ing before the Commission, section 19 (b), Natural Gas Act, supra. 

But, even under statutes specifying review of “any order,” access 
to the courts may be limited to petitions based on orders of “a defin- 
itive character dealing with the merits of a proceeding before the 
Commission and resulting from a hearing upon the evidence.” See 
Federal Power Comm'n v. Metropolitan Edison Co., 304 U.S. 375 
(1938). Thus, an order directing a party to go forward with the 
evidence in a proceeding i is not reviewable. United Gas Pipe Line 
Co. v. Federal Power Comm'n, 206 F.2d 842 (3d Cir. 1953). Nor 
is an order dismissing a petition for declaratory order reviewable, 
as the petitioner cannot show himself to be aggrieved by a procedural 
dismissal determining no rights. United Gas Pipe Line Co. v. Fed- 
eral Power Comm'n, 203 F.2d 78 (5th Cir. 1953). Likewise, an 
order directing the filing of contracts as rate schedules by companies 
“subject to the jurisdiction of the Commission” is neither a proper 
basis for injunctive relief, nor apparently for appellate review, until 
the administrative remedy of petitioning for a declaratory order of 
exemption has been pursued. See Federal Power Comm’n v. Union 
Producing Co., Nos. 12,583-4, D.C. Cir., January 30, 1956. 

However, two cases brought under the Natural Gas Act since the 
Supreme Court cautioned against “overrefined ue” in Columbia 
Broadcasting System v. United States, 316 U.S. 407 (1942), have 
been decided under more flexible standards advocated by critics of 
the “only-the-last-order-is-final” approach. See Davis, Ripeness of 
Governmental Action for Judicial Review, 68 Harv. L. Rev. 1122, 
1153 (1955). In Algonquin Gas Trans. Co. v. Federal Power 
Comm’n, 201 F.2d 334 (1st Cir. 1953), petitioner sought review of 
an order dismissing an application for a temporary certificate to 
continue construction and to begin operation of certain facilities. 
Review was permitted, the court concluding that even though peti 
tioner’s application was related to a proceeding still in progress < 
fore the Commission, the petition for review presented questions 
separable from the issues that might be raised by any order entered 
at the conclusion of the proceeding. 

imilar reasoning was employed by the Fourth Circuit Court of 
Appeals in reviewing a petition based on a rate suspension order. 
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See Atlantic Seaboard Corp. v. Federal Power Comm’n, supra. Peti- 
tioner contended that because of an abuse of discretion in basing the 
beginning of a suspension period upon the date supplemental material 
was submitted, rather than on the date the original proposal was filed, 
the Commission exceeded the statutory maximum of a five month sus- 
pension period. The court allowed review, and, on the merits of the 
petition, ordered modification of the Commission’s order. 

In the instant case, the court cited the CBS, Algonquin, and Atlantic 
Seaboard cases, supra. Finding that suspension of petitioner’s rates 
established with finality petitioner’s rights until such time as the 
Commission found the rates reasonable, the court apparently con- 
cluded that the test of “finality” was satisfied. But, it was also em- 
phasized that the issue raised by petitioner did not involve a determin- 
ation of the reasonableness of the proposed rate, but presented only 
a question of legal construction of a contract, i.e., if the letter agree- 
ment was an integrated part of the contract, it was a currently effective 
initial rate and not subject to suspension under the act. 

Judicial examination of agency action to determine whether the 
controlling statute has been misapplied is not a new concept in ad- 
ministrative law. See Gray v. Powell, 314 U.S. 402 (1941), and 
City of Yonkers v. United States, 320 U.S. 685 (1944). But where 
review of rate suspension orders is sought prior to a hearing on the 
reasonableness of the rate, it appears that a practical distinction, im- 
plied in the instant case, is essential under the Natural Gas Act. Re- 
view of all such orders prior to Commission hearings confuses the ad- 
ministrative and judicial functions in rate-making, but denial of 


prompt review of “ripe” questions of legal validity of a suspension 
almost certainly condemns the petitioner to lengthy hearings possibly 
invalid in their inception. Thus, since all suspension orders in the 
procedure under the Natural Gas Act are “final” with respect to a 
given period, the analytical approach used by the court in the instant 
case appears necessary as an additional test of reviewability of such 
orders. Carroll L. Gilliam. 


CONSTITUTIONAL LAW—JUDICIAL REVIEW OF CONGRESSIONAL 
SUBCOMMITTEE ACTIVITIES—EFFECT OF THE RUMELY CASE ON THE 
DETERMINATION OF 2 U.S.C. § 192 Contempt.—Defendant refused 
to answer certain questions propounded by a congressional subcom- 
mittee relating to persons who were, to his best belief and knowledge, 
no longer affiliated with the communist movement and he was subse- 
quently convicted of contempt pursuant to Rev. Stat. § 102, as 
amended, 52 Stat. 942 (1938), 2 U.S.C. § 192 (1952). Held, re- 
versed; questions intended to expose past members or past affiliates 
of the communist movement are not, in the absence of a legislative 
purpose, pertinent to the matter under inquiry. Watkins v. United 
States, 24 U.S.L. WEEK 2329 (D.C. Cir. Jan. 26, 1956), rehearing 
granted, N. Y. Times, February 21, 1956. 

Section 192 provides that if, after being summoned as a witness 
by the authority of either house of Congress to give testimony before 
any committee of either house, a person willfully refuses to answer 
any question pertinent to the matter under inquiry, he shall be deemed 
guilty of contempt. See 24 Gro. WasH L. Rev. 342 (1956). The 
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purpose of the statute is to insure to a committee the means of ob- 
taining information pertinent to the purpose of the investigation. 
Fields v. United States, 164 F.2d 97 (D.C. Cir. 1947), cert. denied, 
332 U.S. 851 (1948); see Reed v. County Comm’rs, 277 U.S. 376 
(1928). Pertinency of the question to the inquiry is an essential 
element of a criminal prosecution for refusal to answer. Marshall v. 
United States, 176 F.2d 473 (D.C. Cir. 1949), cert. denied, 339 U.S. 
933 (1950); United States v. Lamont, 18 F.R.D. 27 (S.D.N.Y. 
1955). The authoritative determination of pertinency is a matter of 
law. Sinclair v. United States, 279 U.S. 263 (1929); Morford v. 
United States, 176 F.2d 54 (D.C. Cir. 1949), rev'd on other grounds, 
339 U.S. 258 (1950). A witness is not required to answer non-perti- 
nent questions, McGrain v. Daugherty, 273 U.S. 135 (1927) ; although 
he acts at his peril by refusing to answer on such grounds, Carlson v. 
United States, 209 F.2d 209 (1st Cir. 1954); for mistake as to the 
law is no defense. See Sinclair v. United States, supra. The burden 
is on the United States to prove this pertinency, Sinclair v. United 
States, supra; and no presumption of pertinency will lie unless it is 
clearly shown by the context of the resolution or questions asked, 
Bowers v. United States, 202 F.2d 447 (D.C. Cir. 1953). Pertinency 
relating to congressional investigations does not depend on the an- 
swer’s probative value as evidence. See United States v. Orman, 207 
F.2d 148 (3d Cir. 1953). 

In order to show contempt the witness must have obstructed some 
performance of the legislature’s functions. Marshall v. Gordon, 243 
U.S. 521 (1917); Jurney v. MacCracken, 294 U.S. 125 (1935) ; 
McGrain v. Daugherty, supra. A committee is limited in conducting 
inquiries and investigations to subjects upon which Congress has 
authority to legislate, United States v. Fields, 6 F.R.D. 203 (D.D.C. 
1946) ; and a legislative purpose must be embraced within that au- 
thority, Reed v. County Comm’rs, supra. A preliminary determina- 
tion of the subject matter of the inquiry must be made by the courts. 
Bowers v. Umted States, supra. Although the permissible scope of 
inquiry is generally very broad—as broad as the legislative purpose 
requires—T ownsend v. United States, 95 F.2d 352 (D.C. Cir.), cert. 
denied, 303 U.S. 664 (1938); Marcello v. United States, 196 F.2d 
437 (5th Cir. 1952); once the resolution sets forth the purpose of 
the inquiry, the answers requested must fall within the grant of au- 
thority actually made by Congress to the investigating committee, 
United States v. Rumely, 345 U.S. 41 (1953); United States v. 
Orman, supra. 

The definitive limitations on the scope of any congressional in- 
vestigation are not readily determinable, and some discretion must 
rest with the committee. United States v. Bryan, 72 F. Supp. 58 
(D.D.C. 1947); Townsend v. United States, supra. A legislative 
purpose will be presumed from the authorization. In re Chapman, 
166 U.S. 661 (1897); Townsend v. United States, supra. But this 
legislative purpose must have some direct bearing on the inquiry and 
not be just within the realm of possibility. Rumely v. United States, 
supra. Inquiry into the private affairs of a witness where there is no 
real public concern will not refer to a legislative purpose and will, 
therefore, not be pertinent. United States ex rel Cunningham v. 
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Mathues, 26 F.2d 272 (E.D. Pa. 1928) ; see also McGrain v. Daugh- 
erty, supra; In re Chapman, supra. Yet the courts should not cur- 
tail the power of inquiry when it is exercised in aid of possible legis- 
lation. Marcello v. United States, supra. 

There is no necessity that the resolution predict the final disposition 
of the information gained through the investigation, In re Chapman, 
supra; nor does the final disposition effect the power of the com- 
mittee, Townsend v. United States, supra. In determining legislative 
purpose or pertinency the courts will not allow the introduction of 
evidence impugning the motives of Congress or one of its committees, 
Eisler v. United States, 170 F.2d 273 (D.C. Cir. 1948), cert. dis- 
missed, 338 U.S. 883 (1949); see McGrain v. Daugherty, supra; 
nor of the individual members of a committee, Orman v. United 
States, supra; Morford v. United States, 184 F.2d 864 (D.C. Cir. 
1950). Personal abuse, unpleasantness, or possible social and eco- 
nomic discrimination, arising in or from the investigation does not 
afford a basis for judicial intervention. Barsky v. United States, 167 
F.2d 241 (D.C. Cir.), cert. denied, 334 U.S. 843 (1948). The courts 
have stated that the legislators are as much the guardians of the 
rights and welfare of the people as the courts, see United States v. 
Dennis, 72 F. Supp. 417 (D.D.C. 1947), aff’d, 339 U.S. 162 (1950) ; 
and are presumed to exercise good judgment, Hearst v. Black, 87 
F.2d 68 (D.C. Cir. 1936). Judicial review of a committee’s activities 
is restricted to constitutional limitations, United States v. Fitzpatrick, 
96 F.Supp. 491 (D.D.C. 1951); and to cases where there is a clear 
lack of materiality and relevancy, United States v. Bryan, supra. 

In the instant case the subcommittee was authorized to investigate 
the scope and diffusion of subversive propaganda within the United 
States or any other question relating thereto and necessary for de- 
termining the need for remedial legislation. 60 Stat. 812, 828 
(1946). The questions asked of the witness related to persons with 
whom he was associated many years ago, persons who were allegedly 
no longer associated with the communist movement. The ground for 
his refusal to answer was that there existed “no law” which required 
his response to such questions. The defendant’s contentions on ap- 
peal were, alternatively, that the questions were either not pertinent, 
Sinclair v. United States, supra; or were unconstitutional, U.S. 
Const. amend. I. The witness had waived any privilege against 
self-incrimination. U.S. Const. amend. V. The theory applied by 
the court in the instant case was as follows: The courts will construe 
a resolution narrowly if to do so will render unnecessary the deter- 
mination of a constitutional issue. Rumely v. United States, supra. 
The Committee had stated many times that one of their functional 
duties was to expose Communists. The Committee’s intent to ex- 
pose inferred that the questions were designed to expose. See Mutual 
Life Insurance Co. of New York v. Hillmon, 145 U.S. 285 (1892). 
The intended purpose of the questioning relates to the Committee’s 
sense of duty and not to its motives. See United States v. Morford, 
supra. The legislative power must relate to a valid legislative pur- 
pose. Quinn v. United States, 349 U.S. 155 (1955). Furthermore 
the activities or beliefs of individuals during 1942 through 1947 when 
the United States and Russia were allies does not supply information 
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relevant to the present scope and diffusion of subversive propaganda 
to which the resolution must limit the investigation when construed 
narrowly in conformity with the holding in the Rumely case. The 
court concluded that exposure of Communists or their past activities 
did not relate to a legislative purpose defined by the resolution. 

A dissenting opinion in the instant case pointed out that the Com- 
mittee had also stated the purpose of the investigations to be to de- 
termine the extent and success of subversive activities as directed 
against the United States, and that much remedial legislation had 
evolved from information gained through questioning similar to that 
involved in the present case. Thus the exposure of Communists was 
incident to a legislative purpose, and the questions were pertinent 
to the matter under inquiry. The dissenting opinion objected to 
judicial review which limits the scope of congressional inquiries at the 
courts’ discretion. 

Since the advent of the Rumely case the courts have not been as 
restricted in reviewing the activities of the congressional committees 
when adjudicating a charge of criminal contempt. The essential ele- 
ments of the crime have been more specifically classified, including 
the requirement that the Government allege the Committee to be duly 
authorized and that the inquiry fell within the scope of that authority. 
Umited States v. Lamont, supra. The court will apply this scope of 
authority test before the test of pertinency, Orman v. United States, 
supra; or the test of constitutionality, Rumely v. United States, supra. 
The Quinn case specifically limited inquiries into private affairs to 
those relating to a legislative purpose. In a recent case a subcom- 
mittee investigating defense plants was held to have no power to re- 
quire a witness to answer a question relating to his knowledge of 
persons who were either in his Communist cell or were known to 
him to be Communists on the ground that the scope of the question 
related to a time when there was no defense plant in existence at the 
location under investigation. United States v. Kamin, 135 F. Supp. 
382 (D. Mass. 1955). The court there stated that the burden was 
on the Committee to ask questions that would at least approximately 
fall within the scope of its authority. 

The constitutional issue involved in the instant case was the right 
of free speech. U. S. Const. amend. I. This right has long been 
held to be a qualified right, see United States v. Bryan, supra; i. e., 
not an absolute right, Marshall v. United States, supra. Congress 
is able to abridge that right or the right to remain silent when neces- 
sary to avert anticipated evil, or for a specific public purpose. Na- 
tional Maritime Union of America v. Herzog, 78 F. Supp. 146 
(D.D.C.), aff'd, 334 U.S. 854 (1948); Barsky v. United States, 
supra; United States v. Josephson, 165 F.2d 82 (2d Cir. 1947), cert. 
denied, 333 U.S. 838 (1948). This qualification of the first amend- 
ment privilege refers to objective facts, not political opinions of the 
witness. United States v. Lattimore, 215 F.2d 847, 868-9 (D.C. 
Cir. 1954) (concurring opinion). 

The facts justifying pertinency also justify the abridgement of the 
defendant’s rights under the ‘frst amendment. United States v. 
O’Connor, 135 F. Supp. 590 (D.D.C. 1955). The public need or 
public concern requirement in each case, abridgment of first amend- 
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ment right, and contumacy pursuant to 2 U.S.C. § 192 depend upon 
a legislative purpose. Cf. National Maritime Union of America v. 
Herzog, supra; and McGrain v. Daugherty, supra; Quinn v. United 
States, supra. The rule in the Rumely case results in a “strained 
construction” of a resolution. United States v. Lattimore, supra. 
Thus a defendant by invoking two defenses—lack of pertinency and 
abridgement of a constitutional right—may successfully defend him- 
self by reason of the court’s “strained construction” which places the 
inquiry outside the scope of authority. But if the issues were ad- 
judicated independently, the same facts indicate that the question 
propounded was both constitutional, see Barsky v. United States, 
supra; United States v. Josephson, supra; and pertinent to the 
matter under inquiry, In re Chapman, supra; McGrain v. Daugherty, 
supra. 

The holding in the instant case extends judicial review over the 
entire scope of congressional activities. The intent of the committee 
is searched and determined from collateral documents and records. 
The resolution, and thus the legislative purpose contained therein, is 
restricted by a rule of construction and by inferences of intent. Ju- 
dicial review previously limited in scope should not be extended by 
use of technical rules applied to the determination of the essential 
elements of the crime to defeat the purposes of the statute and the 
legislative function of investigation. Miles J. Brown. 


Lasor LAw—SeEconpAry Boycort—LIMITATIONS ON COMMON 
Situs PicKETING UNDER SEcTION 8(b)(4)(A) oF LaBor MANAGE- 


MENT RELATIONS Act.—Following discharge of several member truck 
drivers, petitioner initiated a strike against the employer, a ready-mix 
concrete manufacturer who sold at its plants and delivered to buyers 
at construction sites. Petitioner picketed at employer’s plants and 
followed some of the trucks to the construction sites, picketing where 
the deliveries were made. The National Labor Relations Board 
(NLRB) found such conduct in violation of section 8(b)(4)(A) 
of the Labor Management Relations Act (LMRA), 61 Star. 141 
(1947), as amended, 29 U.S.C. § 158(b)(4)(A) (1952), on the 
ground that if effective picketing can be accomplished at a separate 
situs, picketing at a common situs amounts to a secondary boycott. 
The union petitioned the court of appeals to set aside the order; the 
NLRB cross-petitioned for enforcement. Held, order set aside and 
case remanded; in deciding whether a secondary boycott exists the 
NLRB should give primary consideration to the objectives of a union 
rather than the means employed by it to accomplish those objectives. 
Sales Drivers, Helpers & Building Construction Driers, Local 859 
v. ag [Campbell Coal Co.], 24 U.S.L. Weexk 2252 (D.C. Cir. 
1955). 

Section 8(b)(4)(A) of the LMRA—the secondary boycott pro- 
vision—makes it an unfair labor practice for a labor organization 
or its agents to induce or encourage employees to strike against or 
refuse to perform services for their employer where an object is to 
force him to cease doing business with another employer who has 
been struck. The purpose of this section of the act is to protect inno- 
cent third persons from economic loss as a result of a labor dispute 
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in which they have no concern. NLRB v. United Brotherhood of 
Carpenters and Joiners, 184 F.2d 60, 64 (10th Cir. 1950). The aim 
of the section is to outlaw secondary boycotts while at the same time 
permitting a union to take appropriate concerted action against a 
primary employer whose employees it represents for collective bar- 
gaining purposes. NLRB v. International Rice Milling Co., Inc., 

341 U.S. 665 (1951). See also 93 Conc. Rec. 4198 (1947), and 
H.R. Rep. No. 510, 80th Cong., Ist Sess. 43 (1947) and 93 Conc. 
Rec. 3838 (1947). 

The effect of the section has been to proscribe secondary concerted 
activity at the common premises of a neutral (secondary) employer 
and another employer (primary) with whom a union has a labor 
dispute, NLRB v. Denver Building and Construction Trades Council, 
341 U.S. 675 (1951). This leads to the inevitable problem of dis- 
tinguishing between permissible primary action and proscribed sec- 
ondary action where common situs picketing is involved. NLRB 
v. Local Union No. 55, 218 F.2d 226 (10th Cir. 1954). 

To resolve this problem in determining individual cases, the NLRB 
has developed two principles. First, if the union activity is to take 
effect at a location other than the place of business of the primary 
employer, which is assumedly the situs of the dispute, the activity 
is a secondary boycott and an unfair labor practice. Newspaper and 
Mail Deliverers Union (Interborough News Co.), 90 NLRB 2135 
(1950) ; Oil Workers International Union (The Pure Oil Co.), 84 
N.L.R.B. 315 (1949). This is the rule which underlay the N.L.R.B.’s 
decision in the instant case. Second, if the primary employer’s busi- 


ness is not stationary, i. e., if the situs is ambulatory, a set of criteria 
(propounded in Sailors’ Union of the Pacific [Moore Dry Dock Co.], 
92 N.L.R.B. 547 (1950)) is applied by the Board to determine its 
purpose. Under the Moore Dry Dock Co. tests, picketing of the 
premises of the secondary employer is primary if: 


(a) The picketing is strictly limited to times when the situs 
of the dispute is located on the secondary employer’s premises, 

(b) At the time of the picketing the primary employer is 
engaged in its normal business at the situs, 

(c) The picketing is limited to places reasonably close to the 
location of the situs, and 

(d) The picketing discloses clearly that the dispute is with 
the primary employer. 


For an early discussion of the ambulatory situs problem see /nter- 
national Brotherhood of Teamsters (Schultz Refrigerated Serv- 
ice), 87 NLRB 502 (1949). See also NLRB v. Local Union No. 
55, supra, on the problem of publication. 

As a practical matter, as shown in the instant case, the NLRB’s 
common situs test has the effect of a rule of law in a situation in which 
a union has available to it a primary site at which to picket, but feels 
it can only picket effectively at a situs common to the primary and 
secondary employer. Though the courts have indicated a willingness 
to extend the Moore criteria to these circumstances, NLRB v. Service 
Trade Chauffeurs, Salesmen & Helpers, Local 145, 191 F.2d 65 
(2d Cir. 1951); the NLRB has refused to extend the Moore test, 
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which somewhat takes into account union objectives, to instances 
where the situs of the secondary employer does not actually harbor 
the dispute, [nternational Brotherhood of Teamsters (Thurston Motor 
Lines), 110 N.L.R.B. 748 (1954) ; Associated Musicians of Greater 
New York, Local 802 (Gotham Broadcasting Corp.), 110 N.L.R.B. 
2166 (1954). Further, as suggested above and as intimated by the 
court in the instant case, extension of the Moore criteria to all com- 
mon situs problems would fall short of establishing a satisfactory test 
of union objectives. NLRB v. General Drivers, Warehousemen & 
Helpers, Local 968 (Otis Massey Co.), 225 F.2d 205 (Sth Cir. 1955). 

The NLRB has developed the rule (separate situs rule) that where 
effective picketing can be conducted at a separate situs, common situs 
picketing is prohibited. This rule was applied by the Board in Brew- 
ery and Beverage Drivers Union (Washington Coca-Cola Co.), 107 
NLRB 299 (1953), a case similar to the instant one in that the union 
had picketed both a plant and the company trucks during their rounds. 
The circuit court of appeals affirmed the NLRB finding, sub nom. 
Brewery and Beverage Drivers & Workers, Local Union No. 67 v. 
N.L.R.B. 220 F.2d 380 (D.C. Cir. 1955), on the ground that the de- 
cision of the NLRB was based on factual findings sustained by sub- 
stantial evidence. Since Coca-Cola had a permanent place of business, 
the ambulatory situs doctrine did not apply and the picketing was 
therefore automatically a secondary boycott. 

On the other hand, the 5th Circuit, in the Otis Massey Co. case, 
supra, objected to the NLRB’s situs rule, stating that regardless of 
the availability of a primary situs, picketing at a common situs re- 
mained lawful if directed solely against the primary employer. 

In the instant case, the court has accepted the reasoning of the 
General Drivers case and has explicitly limited its decision in the 
Coca-Cola case to an affirmance on the findings, thus abjuring what 
seemed to have been an affirmance of the NLRB rule. The sound- 
ness of the rule of the NLRB has now been questioned by two cir- 
cuits and on much the same grounds. It is submitted that however 
much validity the NLRB test might have were it an evidentiary 
factor rather than a rule, the clear meaning of § 8(b)(4)(A) is 
that it is the union intention rather than the effect of union activity 
on secondary employers which determines whether a given incident 
is a secondary boycott. The NLRB rule as it stands permits the 
Board to ignore the union’s intent (and thus the statutory meaning) 
by presuming intent from circumstances which by themselves would 
seem far from conclusive. Edwin H. Seeger. 


PATENTS—SUFFICIENCY OF DiISCLOSURE—SUBSEQUENT Discov- 
ERIES.—The patent application originally disclosed two means, a 
cotton swab and a spray, as virtual equivalents in carrying out a step 
in a process, and stated that the difference between the two was that 
one performed the desired function more rapidly than the other. 
After filing, the applicant discovered that in actual working conditions 
the controlled spray produced new and unexpected results which the 
cotton swab could not produce. Process claims which included the 
spray step were rejected since the swab was shown in the prior art. 
The applicant argued that he was entitled to all the benefits and uses 
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of the controlled spray even though he was not aware of them at 
the date of filing and that, therefore, the unexpected results of the 
spray could be relied upon as a patentable distinction over the prior 
art. Held, an applicant’s right to a patent is determined by what is 
taught by the application and not by some subsequent discovery; the 
unrecognized results are not part of the original disclosure and cannot 
be relied upon as a patentable distinction. Jn re Steward, 42 C.C.P.A. 
(Patents), 222 F.2d 747, 106 U.S.P.Q. 115 (1955). 

Exactly what constitutes a sufficient disclosure of an invention has 
long proved a difficult problem. Rule 71(b), RULES oF PRACTICE OF 
THE UNITED States Patent OrFice (1953), based on 35 U.S.C. 
§ 112 (1953), requires the specifications to set forth the precise inven- 
tion for which the patent is solicited. The test of sufficiency of 
disclosure is generally whether one skilled in the art can compound 
and use the invention without making any improvements or experi- 
ments. Wood v. Underhill, 46 U.S. (5 How.) 1 (1846). 

The disclosure of a case hardened object for one purpose was not 
sufficient to support claims based on a later discovery of a new and 
unexpected second purpose. In denying the right to claim the sub- 
sequently discovered result, the court reasoned that accidental results 
not originally anticipated cannot be considered invention and that 
the invention is not patentable unless disclosed so that people can 
use it. Abbott v. Coe, Commissioner of Patents, 109 F.2d 449 (D.C. 
Cir. 1939). The same court subsequently cited the Abbott case with 
apna and held that an afterthought cannot meet the requirements 
of disclosure. Special Equipment Co. v. Ooms, Commissioner of 
Patents, 153 F.2d 121 (D.C. Cir. 1946). 

Where applicant introduced broader claims omitting an element 
originally disclosed as being “critical” but subsequently discovered 
not to be so, the court refused to allow such claims since the original 
disclosure did not teach or suggest that the element was not critical. 
To allow such claims would be to extend applicant’s rights to a sub- 
sequent discovery and, particularly, to one that contradicted or ran 
counter to the teaching of the application. In re Porter, 38 C.C.P.A. 
(Patents) 710, 184 F.2d 198, a7 U.S.P.Q. 104 (1950). 

The Abbott, Porter, and Steward decisions are in accord that a 
sufficient disclosure of the invention must include the inventive con- 
cept. On the other hand, a disclosure of an invention is sufficient if 
the operation as taught naturally results in the performance of the 
questioned function. .Hansgirg v. Kemmer, 26 C.C.P.A. (Patents) 
937, 102 F.2d 212, 40 U.S.P.Q. 665 (1939). Where a device must 
inherently do a certain thing, the function of that thing is necessarily 
disclosed. Brand v. Thomas, 25 C.C.P.A. (Patents) 1053, 96 F.2d 
301, 37 U.S.P.Q. 505 (1938). The above doctrine of inherency is 
limited in that the event must necessarily happen, and it is not enough 
that it may happen. Giambalvo v. Detrick, 35 C.C.P.A. (Patents) 
1112, 168 F.2d 116, 77 U.S.P.Q. 582 (1948). 

It is also well settled that all the advantages of the invention need 
not be stated in the application for a patent. Minnesota Mining & 
Mfg. Co. v. Van Cleef, 139 F.2d 550 (7th Cir. 1943). A patentee is 
entitled to all the beneficial results effected by his construction and 
need not disclose or even understand the scientific principles which 
underly the process. Cleveland Foundry Co. v. Detroit Vapor Stove 
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Co., 131 Fed. 853 (6th Cir. 1904); 1 Waker, Patents § 163 
(Deller’s ed. 1937). Further, if the invention achieves even better 
results than claimed, the inventor has the benefits of the inherent 
construction. Universal Products Co., Inc., v. Coe, Commissioner of 
Patents, 34 F. Supp. 372 (D.C.C. 1940). 

From the case law a clear distinction may be drawn between the 
situation in which applicant originally discloses an inventive concept 
and “means” to ondler that concept to produce the desired results 
although he may not be aware or understand the scientific principles 
underlying the operation of the “means”, and the situation in which 
a discovery is made of another result involving an inventive concept 
entirely different from that originally disclosed. In the latter situation, 
the subsequent discovery is a second invention in relation to that 
originally disclosed. The facts of the instant case seem to fall into 
the latter category and the holding is therefore consonant with the 
decisions of the Abbott and Porter cases. D. H. Fidler. 


TAXATION — INADEQUATE CAPITALIZATION — TREATMENT OF 
AMOUNTS ALLEGED TO REPRESENT INDEBTEDNESS AS INVESTED CaP- 
1TAL.—Three brothers operating a partnership determined to con- 
vert the business into corporate form. By prearranged plan they 
paid a nominal amount for all of the capital stock, which was of no 
par value and of a nominal declared value. Thereafter, they trans- 
ferred to the corporation substantially all the operating assets of the 
partnership, plus substantial cash, in exchange for notes of the corpo- 
ration. The taxpayer contested deficiencies in tax asserted by the 
Commissioner of Internal Revenue on the basis that no bona fide 
indebtedness was created by the notes and that subsequent payments 
thereon were taxable as corporate distributions. Held, payments on 
so-called notes which are not bona fide evidences of indebtedness 
constitute in fact distributions of taxable dividends to the extent of 
available earnings and profits under Int. Rev. Cope or 1939, 
§ 115 (a), as amended, 61 Strat. 179 (1947) (substantially Int. Rev. 
Cope or 1954, § 316 (a) ), and the purported sale of operating assets, 
plus a contribution of cash, constitutes in reality a transfer governed 
by the non-recognition provisions of INT. Rev. Cope or 1939, 
§ 112 (b) (5), 53 Strat. 47 (substantially Int. Rev. Cope or 1954, 
§ 351 (a)) and the basis provisions of Int. Rev. Cope or 1939, 
§ 113 (a) (8), 53 Srat. 47 (substantially Int. Rev. Cope or 1954, 
§ 362). Estate of Herbert B. Miller v. Commissioner, 24 T.C. No. 
103 (Aug. 23, 1955). 

The question of whether a genuine debtor-creditor relationship 
was created by the corporate notes has been litigated on numerous 
occasions, particularly in cases of “hybrid securities,” a term given 
by the courts to instruments bearing indicia both of indebtedness and 
capital investment. See Universal Oil Products Co. v. Campbell, 181 
F. 2d 451 (7th Cir. 1950), cert. denied, 340 U.S. 850 (1950) ; Com- 
missioner v. J. N. Bray Co., 126 F.2d 612 (5th Cir. 1942); Com- 
missioner v. Palmer, Stacy-Merrill, Inc., 111 F.2d 809 (9th Cir. 
1940); Charles L. Huisking & Co. v. Commissioner, 4 T.C. 595 
(1945). 

In Huisking v. Commissioner, supra, the court set forth several 
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guideposts to be observed in determining the true character of an 
instrument. These are: the name given it, the presence or absence 
of a fixed maturity date, whether annual payments are dependent upon 
earnings, whether the credit status of the holder is superior or inferior 
to that of other creditors, and whether the instrument carries any 
right to management participation. None is necessarily controlling, 
and the cases have turned on one factor or another. 

Where, however, all the formal elements of a bona fide evidence of 
indebtedness are met, the courts then look to considerations not ap- 
pearing on the face of the instrument itself. Such considerations 
include “thinness” of capitalization, the ratio of debt to equity invest- 
ment, and the absence of any useful business purpose in issuing notes 
rather than stock. See Gregory v. Helvering, 293 U.S. 465 (1935) ; 
1432 Broadway Corp. v. Commissioner, 4 T.C. 1158, aff'd per curiam, 
160 F.2d 885 (2d Cir. 1947); cf. Gooding Amusement Co. v. Com- 
missioner, 23 T.C. No. 50 (Nov. 30, 1954). 

A “thin corporation” offers certain tax advantages, such as tax 
deductions for “interest” payments on certificates of indebtedness 
whereas distributions of stock are nondeductible dividends. The 
dictum of the Supreme Court in John Kelley Co. v. Commissioner, 
326 U.S. 521 (1946), reversing 146 F.2d 466 (7th Cir. 1945), fore- 
warned that inadequate capitalization will be a factor for considera- 
tion on the issue of indebtedness. In finding in favor of the tax- 
payer on such issue, the Court stated, “As material amounts of capital 
were invested in stock, we need not consider the effect of extreme 
situations such as nominal stock investments and an obviously ex- 
cessive debt structure.” 326 U.S. at 526. 

Ordinarily, contributions or advances by stockholders to their 
corporations are regarded as capital contributions that increase the 
cost basis of their stock. This is particularly true when the stock 
is issued for a minimum or nominal amount, and the sums advanced 
by the stockholders are in direct proportion to their stockholdings. 
Janeway v. Commissioner, 2 T.C. 197, aff'd, 147 F.2d 602 (2d Cir. 
1945). In Cohen v. Commissioner, 148 F.2d 336 (2d Cir. 1945), 
the court stated that when organizers of a new enterprise arbitrarily 
designate as loans the major portion of the funds advanced to get 
the business going, a strong inference arises that the entire amount 
represents a contribution to capital and is placed at risk in the busi- 
ness. Accord, Sam Schnitzer v. Commissioner, 13 T.C. 43, aff'd per 
curiam, 183 F.2d 70 (9th Cir. 1950), cert. denied, 340 U.S. 911 

1951). 

: a “thinness” of capitalization has not operated thus far to make 
subsequent advances or loans to a corporation equity capital. B.M.C. 
Corp. v. Commissioner, 11 T. C. Mem. Dec. 376 (1952). And 
recently the Tax Court held in a case involving a corporation having 
an initial capitalization of $30,000 which later borrowed undistributed 
partnership profits, that the intent of the parties to create a loan 
was controlling. Bakhaus and Burke, Inc., 14 T. C. Mem. Dec. 919 
(1955). This holding must be compared, however, with a contrary 
decision where in exchange for assets of $242,400.62, the partners 
received $150,000 in stock and $92,400.62 in accounts payable. John 
W. Harrison v. Commissioner, 24 T.C. No. 7 (Apr. 20, 1955). 
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Though the ratio of debt to equity investment in and of itself is 
likewise not wholly determinative of the question, this too will invite 
close scrutiny of a transaction, as will a lack of a business purpose. 
See Kraft Foods Co. v. Commisstoner, 21 T.C. 513 (1954), on appeal 
to 2d Circuit, wherein the Tax Court determined that “interest” 
payments on so-called debentures were in fact corporate distributions, 
on the grounds that the ratio of debt to stock was so disproportionate 
as to make the transaction unrealistic and further that the so-called 
debentures served no useful business purpose other than tax avoid- 
ance. 

The presence of a tax savings purpose and the absence of a busi- 
ness purpose does not necessarily lead to the conclusion that a bona 
fide debtor-creditor relationship does not exist. Ruspyn Corp. v. 
Commissioner, 18 T.C. 769 (1952) ; Lansing Community Hotel Corp. 
v. Commissioner, 14 T.C. 183, aff'd per curiam, 187 F.2d 487 (6th 
Cir. 1951). Nor is the pro-rata holding of stock and evidences of 
indebtedness a barrier to establishing such a relationship. In Ewing 
v. Commissioner, 5 T. C. Mem. Dec. 908 (1946), the court recognized 
that advances totalling $300,000 by the sole stockholder of a corpo- 
ration created a valid indebtedness, notwithstanding the fact that 
there was no fixed maturity date and no interest payable. This con- 
clusion was due to the taxpayer’s abnormal and excessive enthusiasm 
for the loan. Cf. Spreckels v. Commissioner, 8 T. C. Mem. Dec. 1113 
(1949) ; Maloney v. Spencer, 172 F.2d 638 (9th Cir. 1949); Wil- 
shire & Western Sandwiches, Inc. v. Commissioner, 175 F.2d 718 
(9th Cir. 1949). 

No fixed standard has been formulated as to what will con- 
stitute an acceptable ratio of debt to stock. Though the Commissioner 
acquiesced in the decision of the Tax Court in Ruspyn v. Commis- 
sioner, supra, which found a three to one ratio to be acceptable, other 
cases have recognized a higher ratio as proper. Earle v. W. J. Jones 
& Son, Inc., 200 F.2d 846 (9th Cir. 1952). 

In the instant case taxpayers admitted limiting capital of the corpo- 
ration to the bare minimum permitted by Oregon law. Total author- 
ized capital was $1050, divided equally among the three brothers. In a 
series of separate transactions occurring on different days, they trans- 
ferred to the corporation partnership $50,000 in cash, operating as- 
sets valued at $86,222.49, and intangibles in the amount of $37,948.77. 
Notes were issued to each of the partners in exchange therefor equiv- 
alent to their one-third interest. 

The court declined to answer whether inadequate capitalization 
standing alone justifies the treatment of amounts alleged to represent 
pare ens born as invested capital. Nor did it give any hint of an ac- 
ceptable ratio of debt to stock. Instead it preferred to base its de- 
cision on the underlying intent of the parties as evidenced by the 
creation of the alleged indebtedness with pro-rata advances of the 
partners, by its creation at the time of incorporation when the need 
for substantial additional permanently invested capital was apparent, 
by the fact that all of the stock was closely held by the former part- 
ners, and by the absence of any business purpose other than avoidance 
of taxes. 

Though the question is still open as to the effect of inadequate 
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capitalization alone in determining whether so-called evidences of 
indebtedness are in fact risk capital, and a definite standard remains 
to be established of an acceptable stock to debt ratio in cases where 
the instruments are not individually deficient, the instant case again 
warns against the use of the “thin” corporation when the other factors 
discussed herein are also present. Inherent in such warning is the 
fact that the court will not hesitate to view “step” transactions, re- 
gardless of their ingenuity, in reality as a single integrated transaction, 
where their sole purpose is to accomplish tax savings. 
Mary Ellen McCorkle. 


TAXATION—PROSECUTION FOR FRAUD—APPLICABILITY OF THE 
REQUIRED Recorps DocTRINE TO TAx REcorps.—Petitioner was con- 
victed of income tax evasion under section 145(b) of the Int. Rev. 
Cope of 1939, 52 Stat. 513 (now Int. Rev. Cope of 1954, § 7201), 
following a preliminary investigation during which he invoked the 
privilege against self-incrimination and refused to produce his income 
tax records for inspection by revenue agents until the criminal ele- 
ments of the case were resolved. Petitioner argued that his consti- 
tutional privilege against self-incrimination under the fifth amendment 
had been violated when the trial court instructed the jury that, al- 
though a taxpayer has the right to refuse to surrender or allow in- 
spection of his books and records, the jury could consider such re- 
fusal in determining whether he willfully filed a false return. Held, 
conviction affirmed; refusal to produce records required by law may 
be considered in determining intent to evade taxes. Beard v. United 
States, 222 F.2d 84 (4th Cir.), cert. denied, 350 U.S. 846 (1955). 

Boyd v. United States, 116 U.S. 616 (1886), established the doc- 
trine that the fifth amendment protected an individual against the 
forced production of his private records in a criminal proceeding. In 
the Boyd case the defendant, indicted for attempting to avoid customs 
duties, contended that the customs laws compelled him to testify 
against himself in that they made the failure to produce subpoenaed 
records a confession of the fraud alleged. Holding for the defendant, 
the Court said that there was no difference between forcing a man 
to testify against himself and compelling him to produce private rec- 
ords for use as evidence against him in a criminal action; both are 
violations of the fifth amendment. The Boyd doctrine is still upheld 
by the Supreme Court. Shapiro v. United States, 335 U.S. 1 
(1948) ; Davis v. United States, 328 U.S. 582 (1946). An indi- 
vidual can successfully invoke the protection of the fifth amendment 
to avoid the compulsory production of his books and records in his 
possession based on the Boyd rule. Steinberg v. United States, 14 
F.2d 564 (2d Cir. 1926). 

In Wilson v. United States, 221 U.S. 361 (1911) the Court held 
that corporate records were of a “public nature” and were not privi- 
leged. It said that some records by their very nature are such that 
the custodian in assuming their custody accepts the incident obliga- 
tion to allow inspection. This “principle applies . . . to records re- 
quired by law to be kept in order that there be suitable information 
of transactions which are appropriate subjects of government regula- 
tion.” Wilson v. United States, supra, at 380. This holding was not 
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inconsistent with the assumption in the cases based on the Boyd doc- 
trine; rather, it was an enunciation of the rule of a long series of 
cases which had held that certain activities were of a “quasi-public” 
nature, and the records incident thereto were non-privileged. People 
v. Coombs, 158 N.Y. 532, 53 N.E. 527 (1899) (records of coroners) ; 
People v. Henwood, 123 Mich. 317, 82 N.W. 70 (1900) (records of 
liquor sales)-; State v. Davis, 68 W.Va. 142, 69 S.E. 639 (1910) 
(records of sales of harmful drugs). It is no longer questioned that 
it is a constitutional exercise of regulatory powers for the Govern- 
ment to require individuals to maintain specified records as a correla- 
tive of the pursuit of certain activities. United States v. Hoffman, 
335 U.S. 77 (1948) ; Harris v. United States, 331 U.S. 145 (1947) ; 
Davis v. United States, supra; United States v. Darby, 312 U.S. 100 
(1941). However, except for cases involving compulsory testimony 
statutes, Smith v. United States, 337 U.S. 137 (1949), or immunity 
statutes, Brown v. Walker, 161 U.S. 591 (1896), or “quasi-public” 
records, the courts have generally accepted the view that an indi- 
vidual’s private records in his own possession are not beyond the 
pale of fifth amendment protection. 

Then in 1948 the foundations of the assumption grounded on the 
Boyd doctrine were shaken by the decision in Shapiro v. United 
States, supra. This case involved a violation of the Emergency Price 
Control Act, 56 Stat. 23 (1942), 50 U.S.C. App. $901 (1952), 
wherein the defendant was convicted after having produced his rec- 
ords on the inducement of immunity under section 202(g) of the 
act. In rejecting the contention that his constitutional privilege 
against self-incrimination had been violated, the Supreme Court said 
that since the act required the maintenance of such records for regu- 
latory purposes they were “public” records and, therefore, were be- 
yond fifth amendment protection. In clarifying the “required records” 
doctrine the Court said that although there were certain constitutional 
limits that could not be exceeded in requiring and inspecting such 
records, and in using them as evidence of their keeper’s violations in 
criminal proceedings against him, “no serious misgivings that those 
bounds have been overstepped would appear . . . where there is a 
sufficient relation between the activity sought to be regulated and the 
public concern so that the government can constitutionally regulate 
or forbid the basic activity concerned.” Shapiro v. United States, 
supra, at 32. 

Most of the reported tax fraud cases hold, or at least tacitly recog- 
nize, that the taxpayer has the right to invoke the privilege as to 
records required under Int. Rev. Cope of 1939, § 54(a), 52 Srar. 
477 (now Int. Rev. Cope of 1954, § 6001), and, therefore, can deny 
the inspection authorized under Int. Rev. Cope of 1939, § 3614, 53 
Stat. 438 (now Int. Rev. Cope of 1954, § 7602). Internal Revenue 
Agent v. Sullivan, 287 Fed. 138 (W.D.N.Y. 1923), concerned such 
a statutory provision; the court upheld the right of the taxpayer 
undergoing a tax investigation to claim the privilege as to his busi- 
ness records in his possession on the ground that those records might 
have incriminated him in a pending non-tax criminal proceeding. See 
also Nicola v. United States, 72 F.2d 780 (3d Cir. 1934); Lisansky 
v. United States, 31 F.2d 846 (4th Cir. 1929); Levin v. United 





= 


—_ wae eNews Oe CD 


RECENT CASES 605 


States, 5 F.2d 598 (9th Cir. 1925). It is interesting to note that 
although the constitutional status of tax records has been the subject 
of much recent litigation, United States v. Vadner, 119 F.Supp. 330 
(E.D.Pa. 1954); Montgomery v. United States, 203 F.2d 887 (5th 
Cir. 1953) ; Hanson v. United States, 186 F.2d 61 (8th Cir. 1950), 
the courts have continued to recognize the privilege of the fifth amend- 
ment as protecting tax records in all but a very few cases. In one 
such case the court held that an accountant in possession of the rec- 
ords of a client who is under tax investigation must produce the 
records on the demand of authorized government agents. Falsone v. 
United States, 205 F.2d 734 (5th Cir.), cert. dented, 346 U.S. 864 
(1953). However, instead of relying on the well established rule 
that a claim of self-incrimination can be invoked only by the taxpayer 
himself, First Nat'l Bank of Mobile v. United States, 160 F.2d 532 
(Sth Cir. 1947), the court cited Shapiro v. United States, supra, as 
authority for the broad statement that the books and records required 
by law were not privileged. 

A jury charge allowing an inference to be drawn from a taxpay- 
er’s invocation of the fifth amendment and his consequent refusal to 
produce records is still an open question in federal courts. In Twin- 
ing v. New Jersey, 211 U.S. 78 (1908), the Court implied that mere 
convenience of law enforcement was not a sufficient basis for narrow- 
ing the protection afforded an individual by the fifth amendment. 
However, there have been subsequent cases wherein such an instruc- 
tion has been sanctioned. Two such cases are Olson v. United States, 
191 F.2d 985 (8th Cir. 1951), and Myres v. United States, 174 F.2d 
329 (8th Cir. 1949), both cited as authority in the instant case. 

In the instant case the appellate court sustained the questioned in- 
struction—relying on the “required records” doctrine enunciated in 
Shapiro v. United States, 335 U.S. 1 (1948)—records of transactions 
which are appropriate subjects of government regulation and are 
required by law are “public records” and fall outside fifth amendment 
protection. It said that inasmuch as the instruction related to rec- 
ords required to be maintained by the taxing statute, under the 
Shapiro decision the privilege did not apply. 

It has been suggested by some commentators that the sweeping 
language of the Shapiro doctrine is as applicable to records kept for 
tax purposes as those required by the Emergency Price Control Act 
to be kept for OPA purposes, and that under the “required records” 
doctrine tax records will be as open to government scrutiny as OPA 
records. Meltzer, The Privilege Against Self-Incrimination and Re- 
quired Income Tax Records, 30 Taxes 45 (1952). It has also been 
suggested that the extension of this doctrine to historically “private” 
activities would then be a simple step, and that merely requiring in- 
dividuals to maintain records of all their actions would, at the ex- 
pense of the Bill of Rights and Constitution, in effect create a prose- 
cutor’s paradise. See dissent by Justice Jackson in Shapiro v. United 
States, supra. However, the qualification imposed on the “required 
records” doctrine by the majority opinion in the Shapiro case, i.e., 
that the activity to be regulated must have a sufficient relation to 
the public concern, narrows the otherwise broad scope of the “re- 
quired records” doctrine and greatly limits its applicability. Thus, 
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there is the implication that unless the basic activity of the taxpayer 
is a subject of public concern, and therefore a proper subject of gov- 
ernment regulation, the Supreme Court will not permit the applica- 
tion of the “required records” doctrine. In this view it does not 
appear that the doctrine exceeds the rule stated in those cases deal- 
ing with “quasi-public” activities, and therefore is not inconsistent 
with the prior state of the law regarding public records based on 
Boyd v. United States, supra. 

The attempt to strike a balance between public interest in tax en- 
forcement on the one hand and the constitutional security of the in- 
dividual taxpayer on the other seldom satisfies both factions. Yet, 
in every tax fraud prosecution this is essentially what a decision 
requires. In the present case the petitioner derived the income in 
question from gambling operations. Because this activity is believed 
to be a subject of public concern, thus a proper subject of govern- 
mental regulation, and because a jury would more than likely specu- 
late on a refusal to produce the records here in question under these 
circumstances absent the disputed instruction, the Supreme Court 
properly refused certiorari. Thomas F. Greaves. 


TAXATION—JURISDICTION OF Tax Court TO GRANT REHEARING 
AFTER ENTRY OF FINAL DEcCISION—AVAILABILITY OF A MOTION IN 
THE NATuRE OF Coram Nosis.—The Tax Court determined a de- 
ficiency in petitioner’s excess profits taxes for the year 1942. On 
appeal the decision was affirmed by the Sixth Circuit and the Supreme 
Court, the decision of the Tax Court becoming final 30 days after 


issuance of the Supreme Court’s mandate pursuant to section 
1140(b)(3) of the Internal Revenue Code of 1939, 53 Star. 163 
(now Int. Rev. Cope or 1954, § 7481). Subsequently, an unposted 
capital investment was discovered which if considered in the above 
determination would have given enough additional excess profits 
tax credit to have entirely eliminated petitioner’s excess profits tax 
liability for the year in question. Petitioner’s motion for leave to 
file a motion for reconsideration and redetermination of the decision 
was denied by the Tax Court without a hearing or reason. Held, 
reversed; it is within the Tax Court’s jurisdiction, in extraordinary 
circumstances, to grant a rehearing and correct a decision after it 
becomes final; therefore, the motion for leave to file should have 
been granted and the motion for reconsideration and redetermination 
heard on its merits. Reo Motors v. Commissioner, 219 F.2d 610 
(6th Cir. 1955). 

Section 1140 states that one manner in which a decision of the 
Tax Court becomes final is at the expiration of 30 days from the 
date of issuance of the mandate of the Supreme Court. 

At common law and in the federal district courts prior to the 
adoption of the Federal Rules of Civil Procedure the date of entry 
of final decision was at the end of that term of court. During term 
time the courts retained control over and could change their decisions. 
Bronson v. Schulten, 104 U.S. 410 (1881). The common law courts 
as well as the federal courts could, however, give post-term relief 
from a final judgment at law where the common law writ of error 
coram nobis was available, Bronson v. Schulten, supra, or where cir- 
cumstances were such as to suggest a motion in the nature of coram 
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nobis, the proceeding by motion being the modern substitute for 
the common law writ, United States v. Mayer, 235 U.S. 55 (1914). 
Coram nobis was available to bring before the court which rendered 
judgment errors in matters of fact which had not been put in issue 
or passed on in the original proceeding on the theory that error in 
fact is not error of the judges, and reversing it is not reversing their 
own judgment. United States v. Mayer, supra. After term time, 
a court could vacate its judgment only for “errors of fact of a most 
fundamental character.” Flynn v. Templeton, 36 F.2d 499 (W.D.N.Y. 
1929). At common law coram nobis was allowed without limitation 
of time for facts that affected the “validity and regularity of the 
= STEPHENS, PRINCIPLES OF PLEADING (3d Amer. Ed., 


After the Federal Rules of Civil Procedure became effective on 
September 1, 1938, there was some doubt as to whether coram nobis 
was eliminated from the federal system since rule 60(b) of those 
rules specifically abolished it. In 1954 the doubt was resolved by 
decision of the Supreme Court in a criminal case. United States v. 
Morgan, 346 U.S. 502 (1954). The court there ruled that the aboli- 
tion of coram nobis by Fep. R. Crv. P. 60(b) did not apply to crimi- 
nal cases or to cases in any court not governed by the civil rules. 
It should be noted that while the writ of error coram nobis was 
abolished by rule 60(b), the relief granted by it was not. Identical 
relief is retained completely by other language in the same section 
which abolished the writ, the only change being a modernization of 
the procedure. 

The Tax Court is not governed by the Federal Rules of Civil Pro- 
cedure, Fep. R. Crv. P. 1; therefore a motion in the nature of coram 
nobis is available. Tax Court proceedings are conducted in accord- 
ance with rules of practice and procedure as prescribed by the Tax 
Court itself. Int. Rev. Code of 1939, § 1111, as amended 56 Srar. 
957 (1942), (now Int. Rev. Cope or 1954, § 7453). 

The Tax Court is an independent agency in the executive branch 
of the Government, Int. Rev. Code of 1939, § 1100, as amended, 63 
Stat. 107 (1949) (now Int. Rev. Cope or 1954, § 7441); that is, 
it is an administrative rather than a judicial body. Though the civil 
rules do not apply, thereby allowing the use of coram nobis, it is 
without power to reopen any decision rendered final by the courts, 
such power being judicial in nature. Intent of congress, nevertheless, 
belies the administrative nature of the court. The committee report- 
ing on the proposed bill viewed the decisions of the Tax Court as 
“judicial and not legislative or administrative determinations.” 
H.R. Rep. No. 1, 69th Cong., Ist Sess. 20 (1925). Further evidence 
of congressional intent can be seen by the code’s references to the 
members of the court as judges, Int. Rev. Code of 1939, § 1100, as 
amended, 56 Stat. 957 (1942) (now Int. Rev. Cope of 1954, 
§ 7441); and by its being authorized to have a seal which shall be 
judicially noticed, Int. Rev. Code of 1939, § 1103, as amended, 60 
Stat. 716 (1946) (now Int. Rev. Cope of 1954, § 7444). A pre- 
dominance of circuit courts hold that the Tax Court is judicial rather 
than administrative in character. Pelham Hall Co. v. Hassett, 147 
F.2d 63 (1st Cir. 1945); Uncasville Mfg. Co. v. Commissioner, 
55 F.2d 893 (2d Cir.), cert. denied, 286 U.S. 545 (1932); Kay v. 
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Commissioner, 178 F.2d 772 (3d Cir. 1950); Underwood v. Com- 
missioner, 56 F.2d 67 (4th Cir. 1932); Garden City Feeder Co. v. 
Commissioner, 75 F.2d 804 (8th Cir. 1935); Helvering v. Conti- 
nental Oil Co., 68 F.2d 750 (D.C. Cir. 1933). These decisions are 
supported by dicta in at least one Supreme Court decision. Blair 
v. Ocesterlein Machine Co., 275 U.S. 220 (1927). Stern v. Com- 
missioner, 215 F.2d 701 (3d Cir. 1954), cited in the principal case, 
states that regardless of what the body is called in the code it is an 
“independent judicial agency” not subject to supervision or review by 
the executive branch of the government but only by the federal ap- 
pellate courts. The Fifth and Ninth Circuits hold contra contending 
that the Tax Court is administrative. Jones v. Commissioner, 103 
F.2d 681 (9th Cir. 1939); Hutchings-Sealy Nat'l Bank v. Commis- 
sioner, 141 F.2d 422 (5th Cir. 1944). Nevertheless, the Fifth Circuit 
in La Floridienne J. Buttgenbach & Co. v. Commissioner, 63 F.2d 
630 (5th Cir. 1933), does recognize that the Tax Court, without 
conceding that it is a judicial tribunal, has the power to reopen its 
final decisions where all parties agree. 

While the Tax Court in the instant case gave no reason for its 
denial of petitioner’s motion, counsel for both petitioner and the Com- 
missioner believed it was because the Tax Court felt it lacked the 
jurisdiction to change a final decision entered according to section 
1140(b)(3). Counsel for petitioner argued that it was a motion 
in the nature of corum nobis, and that the requirements of that 
ancient writ were met in that the previously undiscovered capital in- 
vestment had not been put in issue at the original hearing through 
no fault of theirs. They concede, however, that if it had been 
omitted due to their own neglect, their motion would be ineffective. 
Counsel further contended that the Tax Court was a judicial body 
and could thus reopen a hearing where requirements of a motion 
in the nature of coram nobis were met. 

As stated above, the Fifth Circuit recognized the jurisdiction of 
the Tax Court to vacate a previous final decision in extraordinary 
situations, such as, where a motion in the nature of coram nobis 
would lie, in Buttgenbach v. Commissioner, supra, a case with a 
fact situation not unlike the instant case. In that case, as in the 
instant case, the stipulation agreed to by the Commissioner and the 
taxpayer in the original computation of taxes was based on a mutual 
mistake and misunderstanding, and if the correct facts had been 
applied, there would have been no tax liability. There, however, 
both the Commissioner and the taxpayer petitioned the court to va- 
cate and set aside the previous decision. The petition was denied 
by the Tax Court due to a supposed want of jurisdiction to set aside 
a final order. The court of appeals reversed the Tax Court but 
qualified its decision by the statement “where all the parties so 
agree.” 

That the petition in the Buttgenbach case was at the instance of 
both the Commissioner and the taxpayer is unimportant as the ulti- 
mate purpose of any decision is substantial justice. It would not be 
consistent with sound legal principles to allow an inherently essen- 
tial relief only when the opponent agrees to it. 

It would seem basically unjust to disallow the motion simply be- 
cause it was initiated by the taxpayer and opposed by the Commis- 
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sioner instead of being initiated by both the taxpayer and the Com- 
missioner which is the rule advanced by the Fifth Circuit. Thus 
the decision in the instant case seems sound. 

Since two circuits have laid down different theories while at the 
same time conceding that the Tax Court has the power or jurisdic- 
tion to rehear a case after its final decision is rendered, and in the 
absence of a Supreme Court decision to clarify the issue, consistency 
could be achieved by an amendment to the Internal Revenue Code 
providing for relief from a final decision in extraordinary circum- 
stances similar to that provided for in rule 60(b) of the Federal Rules 
of Civil Procedure. Frank Wilson. 
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FRAMEWORK For Atomic INpustry. By Herbert S. Marks and 
George F. Trowbridge. Washington: Bureau of National Af- 
fairs, Inc., 1955. Pp. viii, 272. $12.50. 


This book is basically a handbook of “major changes” which the 
Atomic Energy Act of 1954+ made in existing atomic energy law, 
particularly in the Atomic Energy Act of 1946.? Its primary concern 
is the effect of the new law upon “the opportunity for private interests 
(non-governmental) to take a larger part in the development of atomic 
energy.” 

After a brief summary of the pattern of governmental monopoliza- 
tion of the atomic field for weapons purposes, the authors review 
the changed circumstances, national and international, which since 
1946 have contributed to the enactment of the new law, and follow 
with an introduction to the new act’s addition of peaceful applications 
of atomic energy by private enterprise to the continued governmental 
development of its military potential. Succeeding pages explore those 
features of the new act which were designed to effect that addition. 

Following a functional analysis of the new law in the introduction, 
succeeding chapters cover the following: Control of Facilities and 
Materials; Control of Information; Patents; Power Policy; Gov- 
ernment Aid, Cost of Materials and Services to Industry; Interna- 


tional Activities; Functions of the Joint Committee, Organization of 
Commission, Role of Defense Department; Licensing Reactors; Li- 
rere Mae 4 Facilities and Components; Licensing Source Mate- 


rial ;* Licensing Special Nuclear Material;* Licensing Byproduct 
Material ;* Continuing Regulation; Enforcement; and Administra- 
tive Procedure. Portions of the 1954 Act pertinent to each of the 
matters indicated by the chapter headings are described and analyzed 
with notations to whatever related provisions or general prohibitions 
the 1946 Act may have contained. 

The authors show the three principal effects of the new act upon 
the development of peaceful uses of the atom by private enterprise. 
First, the act allows private possession and use of special nuclear 
materials, and private ownership of the physical facilities with which 
to produce and use those materials. Under the general prohibitions 
of the 1946 Act private development was confined to activities involv- 
ing source or byproduct materials. Now direct utilization of large 
energy releases can be made through nuclear reactors. The new act 
also authorizes an increased dissemination of atomic information over 
that authorized by the 1946 Act and enlarges the area within which 
normal patent procedures may operate in the atomic field. 


268 Star. 919, 42 U.S.C. §§ 2011 et seq. 

260 Srart. 755, 42 U.S.C. §§ 1801 et seq. 

8 Natural uranium or thorium. 

* Fissionable or fusionable materials. 

5 Radioisotopes or fission or fusion products. 
_ © Under the act of 1954 only the actual ownership of special nuclear materials 
is reserved exclusively to the federal government. 
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Second, to those engaged in the development of peaceful uses of 
atomic energy the act authorizes federal assistance, including research 
and industrial services, and the furnishing of source, special nuclear, 
or byproduct materials. 

Third, the act establishes an elaborate regulatory scheme across 
the entire atomic field that is generally directed at controlling the 
dissemination of atomic information, the granting and use of private 
patent rights in atomic matters, and the construction and operation 
of facilities for the production and utilization of materials. 

Wherever the new act requires administrative action, the authors 
pay particular attention to statutory criteria and, where possible, re- 
view the manner in which administrative functions have been dis- 
charged. They review in considerable detail the announced policies 
and practices of the Atomic Energy Commission in regard to: (1) 
the declassification of atomic information and the granting of security 
clearances for the receipt of classified materials; (2) the regulation 
of private patent rights in the atomic field and the granting of “just 
compensation” and “awards” in the small area where, even under 
the new law, normal patent procedures are specifically curtailed by 
the act; and (3) the furnishing of materials and services by the 
Government to assist private activities in the atomic field. The treat- 
ment given costs is largely confined to Py analysis of statutory stand- 
ards with suggested interpretations and practices. This is partly due 
to the classified nature of pricing schedules and partly due to the fact 
that licensing rules and codons are still being evolved. 

The book is well documented. The authors make frequent refer- 
ence to legislative history materials. Their style is clear and they 
proceed straight to the point. Because of its organizational scheme 
the book lends itself most quickly to the reader with a specific problem 
in atomic energy law rather than the general interest reader who will 
find it necessary to do a certain amount of correlation in order to 
assimilate this material. 

The book contributes much in this new and complicated field of 
the law. The authors are to be commended. 


Drexel Dahlke Journey.* 


* Member of the United States Supreme Court Bar and the Wisconsin Bar. 
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